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Court of Appeals of the District of Columbia 

■ ■ ■- ■— 

No. 5560. 

Fidelity Storage Company, a Corporation; David B. 
Karrick, and Harry S. Plager, Appellants, 

vs. 

Mary A. Jaques. 

i 

a Supreme Court of the District of Columbia. 

Equity. No. 48314. | 

Mary A. Jaques, Plaintiff, j 
vs. 

Fidelity Storage Company, a Corporation; David B. 
Karrick, and Harry S. Plager, Defendants. 

United States of America, 

District of Columbia, ss: ] 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned^ the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: j 

1 Bill. | 

Filed May 7, 1928. j 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 48314. ; 

Mary A. Jaques, Plaintiff, 
vs. 

Fidelity Storage Company, a Corporation; David B. 
Karrick, and Harry S. Plager, Defendants. 

To the Honorable Justices of the said court: 

The bill of complaint of Mary A. Jaques respectively 
represents: 

1. That she is a citizen of the United States and a res¬ 
ident of the District of Columbia. 

| 
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2. The defendant, Fidelity Storage Company, is a corpo¬ 
ration doing business in the District of Columbia and 
maintaining an office therein; the Defendant, David B. Kar- 
rick, is a resident of the District of Columbia and is sued 
individually and as an officer of the said corporation; the 
defendant, Harry S. Plager, also a resident of the District 
of Columbia, is sued individually as will more fullv herein- 
after appear. The last two defendants are also engaged in 
the business of lending money against such property as 
may from time to time be stored with said corporation. 

3. The plaintiff avers and charges that in the month of 
July, 1925, and prior thereto the defendant corporation 
was engaged in the storage business, and for a valuable 
consideration agreed to store for the plaintiff all of her 
household furniture, equipment, and personal effects then 
located in her residence in the City of Washington, Dis¬ 
trict of Columbia, and on the 23rd day of July, 1925, 

2 and the 27th day of July, 1925, the said corporation 
did take into its custody and control all of the con¬ 
tents of the said plaintiff’s residence, issuing therefor to 
this plaintiff certain driver’s receipts, being among others 
Nos. 10990, 10991, 10992, 12750, 12759, and 12700. At the 
time the said corporation took over the said effects from 
the plaintiff the said corporation, acting by and through 
its duly authorized and designated agents in the premises, 
promised to make and furnish to this plaintiff a true and 
complete inventory of all articles taken from the said prem¬ 
ises, knowing the plaintiff to be a widow at the time, ad¬ 
vanced in age, and totally inexperienced and unassisted in 
business affairs; and the plaintiff having full and complete 
confidence in the integrity of the said corporation and its 
officers did not take any inventory of the articles taken by 
the defendant corporation, and she is therefore unable to 
inform this Honorable Court specifically as to what par¬ 
ticular items and effects were taken into custody by the 
defendant corporation or the exact value thereof, except 
that they were of unusual value and antiquity, and had 
been appraised theretofore at over ($100,000.00) One Hun¬ 
dred Thousand Dollars. 

4. That thereafter, the defendants, David B. Karrick, 
acting individually and as an officer of the said corporation, 
and the defendant Harry S. Plager, well knowing that the 
plaintiff had met with certain financial reverses, and was 
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in need of funds, and conspiring and scheming together to 
deprive the plaintiff of her said furniture and effects, 
valued at more than One Hundred Thousand ($100,000.00) 
Dollars, represented to her that they would lend her cer¬ 
tain sums of money if she would execute a chattel mortgage 
note to the said Plager. The said Karrick, individually 
and as an officer of the said corporation^ 1 and the said 
Plager representing to the plaintiff that the said 
3 note was only a matter of form and ; would he filed 
away and would not be enforced and that no steps 
to foreclose would be taken thereunder without personal 
notice to the plaintiff, and that her property would in 
nowise be jeopardized, and the plaintiff Under the rela¬ 
tionship aforesaid and having full confidence in the defend¬ 
ants herein, executed a certain note, the exact terms 
whereof were never explained or disclosed jto her and she 
never understood the same. That thereafter she asked the 
defendants for the loan in question but the defendants re¬ 
fused and ignored to make the same and thby also refused 
to surrender or return to her the said note.! 

5. This plaintiff further charges that thereafter to-wit: 
for more than twelve (12) months last past she has fre¬ 
quently demanded a return from the defendants of the said 
furniture and household effects and has repeatedly asked 
for an accounting from the said Plager arid Karrick and 


the said corporation as to what disposition, if any, they 
have made of her said personal effects; th^t she has been 
informed by the said Karrick and the said Plager and the 
said corporation, that all of her household furniture and 
effects have been sold in accordance with tlie terms of the 

i 

alleged collateral note, which the said defendants claimed 
this plaintiff had signed for their benefit. The said defend¬ 
ants have also informed this plaintiff thajt they have in 
their possession the sum of Eighty ($80.00) Dollars repre¬ 
senting the net balance of the proceeds from the said sale, 
but the said defendants have wholly failed, refused and 
neglected to furnish to this plaintiff any accounting what¬ 
soever of the said transaction and have friiled to disclose 
to her the whereabouts of her said personal property or an 
inventory of the same. This plaintiff says! that she never 
authorized any of the defendants herein or anyone else to 
dispose of her said household furnifure and equip- 
4 menh and this plaintiff charges that if any sale 
th«tf was made by the defendants the same was 
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illegal and without authority in law, and in direct violation 
of their agreement with this plaintiff; that she does not 
know the whereabouts of her said property except that she 
has been informed and believes and upon such information 
and belief charges that certain of her valuable silverware 
is now being used and exhibited by certain of the defend¬ 
ants in their own homes. 

6. This plaintiff further says that she has no complete 
and adequate remedy at law and unless this Honorable 
Court grants her equitable relief she will be deprived of 
her right and property. 

Wherefore the premises considered this petitioner prays 
as follows: 

1. That process issue out of this Court against the de¬ 
fendants requiring them to appear and answer the exigen¬ 
cies of this bill of complaint. 

2. That the defendants be compelled to furnish the plain¬ 
tiff a correct list and inventory of the property taken into 
their custody as in the bill alleged. 

3. That they be required to give to the plaintiff a full and 
complete accounting of the sale of the said furniture or any 
part thereof if they have actually sold the same. If they 
still have the said articles in their possession, that they be 
required to surrender the same to the plaintiff, and be 
allowed reasonable storage charges. 

4. That a receiver be appointed to take charge of the 
said furniture and equipment or the proceeds thereof and 
hold the same subject to the orders of this Honorable 
Court. 

5. That if the said defendants did dispose of the said 

personal property contrary to law and without au- 
5 tliorization from the plaintiff, that they be assessed 
such damages as to the Court may seem just and 
proper under the circumstances in order to compensate the 
plaintiff for the loss sustained. 

6. For such other and further relief as to the Court mav 
seem proper and the exigencies of the case may require. 

MARY A. JAQUES. 

GODFREY L. MUNTER, 

JOSEPH T. KEATING, 

Attorneys for Plaintiff. 


I 
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Mary A. Jaques being first duly sworn according to law 
on oath deposes and says that she has read the aforegoing 
bill of complaint signed by her; that the matters and things 
therein stated as of her own knowledge are true and as of 
her belief she believes to be true. 

MARY A. JAQUES. 

Subscribed and sworn to before me this 5th dav of Mav, 
1928. 

MARGARET C. SCOFIELD, [seal.] 

Notary Public, D. C. 

I 

Answer of Defendant Fidelity Storage Co. 


Filed June 1, 1928. 

***** *j * 

Comes now the defendant Fidelity Storage Company and 
for answer to the bill of complaint filed herein respectfully 
states: 

1. That it is willing to admit the avermentls of paragraph 
one of the bill of complaint. 

2. That it admits the averments of paragraph two, 
6 save and except that it denies that! the defendant 
David Karrick is engaged in the business of lending 
money against property stored with the defendant and, as 
to the defendant Plager, admits merclv that he occasionallv 
loans money on properties stored with | the defendant 
corporation. 

3. That it admits that it agreed to store| for a valuable 
consideration and payment of storage and other charges 
certain household furniture and personal effects of the 
plaintiff, but it can neither admit nor deny! that same was 
all of the household furniture, equipment and personal 
effects located in plaintiff’s residence. It admits the giving 
by its driver of certain receipts to the plaintiff, these said 
receipts being informal and to be followed hp by other and 
more definite and formal receipts of the defendant after 
the delivery of the effects at the storage warehouse of 
defendant. If the same be material, defendant demands 
proof that said driver’s receipts were in eaph and all cases 
of the numbers set forth in the plaintiff’s bill of complaint. 
Defendant cannot either admit or deny tlfe averments of 


i 
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paragraph three as to plaintiff’s personal affairs and 
experience in business affairs, not having knowledge to 
make answer thereto and if the same be material demands 
strict proof of said allegation. Defendant denies the alle¬ 
gation of paragraph three if by said allegation the plaintiff 
means to assert that she was not given a true and complete 
inventory of all articles taken bv this defendant from the 
premises of plaintiff and avers that on the contrary the 
plaintiff was given true and complete inventories of the 
articles stored with defendant in the form of warehouse 
receipts setting forth the same accurately after receipt of 
same by the shipping clerk of this defendant. Defendant 
denies that the said articles stored were of unusual value 
or antiquity or of a value of $100,000, and stated that the 
same were of a value less than $1,000. 

7 4. This defendant denies that there was anv con- 

spiraev on the part of any of its officers or employees 
and specifically that there was any conspiracy on the part 
of the defendant David B. Karrick or the defendant Harry 
S. Plager and this defendant denies knowledge of plain¬ 
tiff’s financial condition, save and except to the extent that 
the plaintiff sought and obtained loans upon the property 
stored by her and as security for said loans gave collateral 
notes, one of said collateral notes being in the sum of $100 
and another of said collateral notes being in the sum of 
$500 and this defendant states that said notes, as it is 
advised, were never represented to plaintiff to be merely 
matters of form but were given in the usual and ordinary 
course of business by plaintiff, who well knew their purport 
and effect, in order to obtain money upon the security of 
the property stored. This defendant states that the allega¬ 
tion of plaintiff that she did not obtain the money upon 
said notes aforesaid is absolutely without warrant or truth 
and that the plaintiff did obtain the moneys she desired 
upon the aforesaid two certain collateral notes duly exe¬ 
cuted by her, and defendant states that the plaintiff was 
notified of the maturity of her two certain notes aforesaid 
and called upon to make payment of same or legal action 
w’ould be taken to enforce said collateral notes by sale of 
the household effects secured thereon. 

5. Answering paragraph five, this defendant specifically 
denies that the plaintiff was ever informed that it, or the 
individual defendants, had in their possession the sum of 
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Eighty ($80) Dollars or any other sum belonging to the 
plaintiff. This defendant states that the plaintiff was in¬ 
formed that upon her failure and default to pay any atten¬ 
tion to the notification that the said collateral notes were 
overdue the effects stored by her were sokfi to meet her 
obligations and disclosure was made to her as to the 
8 disposition of her household effects, j This defend¬ 
ant is advised that the allegation that any sale of 
plaintiff’s personal effects to meet the said collateral 
promissory notes was illegal and without authority in law 
is a statement of a mere conclusion of law as' well as is her 
statement that said sale was a direct violatioji of plaintiff’s 
agreement under which she made the aforesaid collateral 
promissory notes secured upon her furniture, and it is 
advised that no answer need be made thereto.! This defend¬ 
ant states that the plaintiff never paid, after the storage 
of her effects, a penny on account of storage! or on account 
of the notes she had given for the purpose! of borrowing 
upon the stored furniture and effects of plaintiff stored 
with this defendant and same was sold after potice to plain¬ 
tiff for non-payment of the collateral promissory notes 
made by her. Defendant further states that certain of the 
personal effects stored were seized by the Marshal of the 
District of Columbia under a writ of attachment issued 
upon a judgment or judgments obtained ini the courts of 
the District of Columbia by parties other tlian any of the 
defendants hereto against plaintiff. This defendant spe¬ 
cifically denies that any of the silverware ob other effects 
of plaintiff is used or exhibited by any of thd defendants to 
the plaintiff’s bill of complaint in their own tomes. 

Wherefore, having fully answered, defendant prays that 
the bill of complaint may be dismissed with jthe reasonable 
costs by this defendant sustained. 

FIDELITY STORAGE CO., 

By DAVID B. KARRIQK, 

Vice-President. 


C. H. MERILLAT, 

Atty . for Deft. Storage Company . 


9 District of Columbia, ss: 

David B. Karrick, being first duly sworn, deposes and 
says: That he is the Vice-President of the defendant corpo¬ 
ration; that he has read the foregoing answier by him sub- 

i 

i 

I 
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scribed and that the matters and things therein contained 
on behalf of said Fidelity Storage Company he verily be¬ 
lieves to be true. 

DAVID B. KARRICK. 

Subscribed and sworn to before me this 31 day of May, 
A. D. 1928. 

[seal.] JAMES L. KARRICK, Jr., 

Notary Public, D. C. 

Answer of Defendant David Karrick. 

Filed June 1, 1928. 

• #•*••• 

Comes now the defendant David Karrick and for answer 
to the bill of complaint filed herein respectfully states: 

1. That he is willing to admit the averments of para¬ 
graph one of the bill of complaint. 

2. That he admits, so far as he has knowledge, the aver¬ 
ments of paragraph two, save and except that he denies 
that he, David Karrick, is engaged in the business of lend¬ 
ing money against property stored with the defendant 
Fidelity Storage Company. 

3. That he admits that the Fidelity Storage Company 
agreed to store for a valuable consideration and payment 
of storage and other charges certain household furniture 
and personal effects of the plaintiff, but can neither admit 
nor deny that same was all of the household furniture, 

equipment and personal effects located in plaintiff’s 
10 residence. He admits the giving by the driver of 
the Fidelity Storage Company of certain receipts to 
the plaintiff but cannot admit they are correctly set forth 
in plaintiff’s bill. These said receipts were informal and 
to be followed up by other and more definite and formal 
receipts of the defendant Storage Company after the de¬ 
livery of the effects at the storage warehouse of defendant. 
If the same be material, defendant demands proof that said 
driver’s receipts were in each and all cases of the numbers 
set forth in the plaintiff’s bill of complaint. Defendant 
cannot either admit or deny the averments of paragraph 
three as to plaintiff’s personal affairs and experience in 
business matters, not having knowledge to make answer 
thereto and if the same be material demands strict proof 
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of said allegation. Defendant denies the allegation of 
paragraph three if by said allegation the plaintiff means 
to assert that she was not given a true and complete in¬ 
ventory of all articles taken by the storage j company from 
the premises of plaintiff and avers that on the contrary 
the plaintiff was given true and complete! inventories of 
the articles stored with defendant in the form of ware¬ 


house receipts setting forth the same accurately after re¬ 
ceipt of same by the shipping clerk of the Fidelity Storage 
Company. Defendant denies that the said articles stored 
were of unusual value or antiquity or of a value of $100,- 
000, and states that the same were of a value less than 
$ 1 , 000 . | 

4. This defendant denies that there was any conspiracy 
on the part of himself and the defendant Harry S. Plager 
and this defendant denies knowledge of plajntiff’s financial 
condition, save and except to the extent that the plaintiff 
sought and obtained loans upon the property stored by her 
and as security for said loans gave collateral notes, one of 
said collateral notes being in the sum of $i00 and another 
of said collateral notes being in the sum off $500 and this 
defendant states that said notes, a^ he is advised, 
11 were never represented to plaintiff to be merely 
matters of form but were given in the usual and 
ordinary course of business by plaintiff, who well knew 
their purport and effect, in order to obtain inoney upon the 
security of the property stored. This defendant states 
that the allegation of plaintiff that she did not obtain the 
money upon said notes aforesaid is absolutely without war¬ 
rant or truth and says that the plaintiff did obtain the 
moneys she desired upon the aforesaid two certain col¬ 
lateral notes duly executed by her, and defendant states 
that the plaintiff was notified of the maturity of her two 
certain notes aforesaid and called upon to make payment 
of same or legal action would be taken to enforce said col¬ 


lateral notes by sale of the household 


effects secured 


thereon. 

5. Answering paragraph five, this defendant specifically 
denies that the plaintiff was ever informed fey him that any 
of the defendants herein had in their possession the sum of 
Eighty Dollars or any other sum belonging to the plaintiff. 


This defendant states that the plaintiff was informed upon 
her failure and default to pay any attention to the notifica- 
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tion that her collateral notes were overdue the effects 
stored by her had been sold to meet her obligations and 
disclosure was made to her as to the disposition of her 
household effects. This defendant is advised that the al¬ 
legation that any sale of plaintiff’s personal effects to meet 
the said collateral promissory notes was illegal and with¬ 
out authority in law is a statement of a mere conclusion of 
law as well as; is her statement that said sale was a direct 
violation of plaintiff’s agreement under which she made 
said collateral promissory notes secured upon her furni¬ 
ture and is advised he need not answer same. This defend¬ 
ant states that the plaintiff never paid, after the storage of 
her effects, a penny on account of storage or on account 
of the collateral notes she had given for the purpose 
12 of borrowing upon the stored furniture and effects 
of plaintiff and which was sold after notice to plain¬ 
tiff for non-payment of the collateral promissory notes 
made by her. Defendant further states that certain of the 
personal effects stored were seized by the Marshal of the 
District of Columbia under a writ of attachment issued 
upon a judgment or judgments obtained in the courts of 
the District of Columbia by parties other than any of the 
defendants hereto against plaintiff. This defendant spe- 
cidcallv denies that anv of the silverware or other effects 
of plaintiff is used or exhibited in his home. 

Wherefore, having fully answered, defendant prays that 
the bill of complaint may be dismissed with the reasonable 
costs bv this defendant sustained. 

DAVID B. KARRICK, 

Defendant . 

C. H. MERILLAT, 

Atty. for Deft. Karrick. 

District of Columbia, ss : 

David B. Karrick, being first duly sworn, deposes and 
says: That he has read the foregoing answer by him sub¬ 
scribed and that the matters and things therein stated he 
verilv believes to be true. 

DAVID B. KARRICK. 

Subscribed and sworn to before me this 31st day of May, 
A. D. 1928. 

[seal.] JAMES L. KARRICK, Jr., 

Notary Public, D. C. 
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Answer of Defendant Plager. 


Filed June 1, 1928. 


* 


# 


Comes now the defendant Harry S. Plager and for 
answer to the bill of complaint filed herein respectfully 
states: j 

1. That he is willing to admit the avernients of para¬ 
graph one of the bill of complaint. 

2. That he admits that he occasionally loans money on 
properties stored with the Fidelity Storage; Company but 
believes defendant David Karrick does not do so. 

3. That he admits that the Fidelity Storage Company 
agreed to store for a valuable consideration and payment 
of storage and other charges certain household furniture 
and personal effects of the plaintiff, but can| neither admit 
nor deny that same was all of plaintiff’s household furni¬ 
ture, equipment and personal effects located in plaintiff’s 
residence. He has no knowledge as to the giving by the 
driver of certain receipts to the plaintiff, | but it is cus¬ 
tomary for drivers to give informal receipts; to be followed 
up by other and more definite and formal Receipts of the 
defendant corporation after the delivery of effects at the 
storage warehouse of the Fidelity Storage! Company. If 
the same be material, defendant demands j)roof that said 
driver’s receipts were in each and all cases of the numbers 
set forth in the plaintiff’s bill of complaint. Defendant 
cannot either admit or deny the averments of paragraph 
three as to plaintiff’s personal affairs and experience in 
business affairs, not having knowledge to make answer 
thereto and if the same be material demands strict proof 
of said allegation. Defendant denies the allegation of 
paragraph three if by said allegation the plaintiff means to 
assert that she was not given a true and corriplete inventory 

of all articles taken by the Storage I Company from 
14 the premises of plaintiff and avers that on the con¬ 
trary the plaintiff was given true and complete in¬ 
ventories of the articles stored with defendant in the form 
of warehouse receipts setting forth the same accurately 
after receipt of same by the shipping clerk of the Fidelity 
Storage Company. Defendant denies that the said articles 
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stored were of unusual value or antiquity or of a value of 
$100,000, and states that the same were of a value less than 
$1,000. 

4. This defendant denies that there was any conspiracy 
on the part of the defendant David B. Karrick and him¬ 
self and this defendant denies knowledge of plaintiff’s 
financial condition, save and except to the extent that the 
plaintiff sought and obtained loans upon the property 
stored by her and as security for said loans gave collateral 
notes, one of said collateral notes being in the sum of $100 
and another of said collateral notes being in the sum of 
$500 and this defendant states that said notes were not 
represented to plaintiff to be merely matters of form but 
were given in the usual course of business by plaintiff, who 
well knew their purport and effect, in order to obtain money 
upon the security of the property stored. This defendant 
states that the allegation of plaintiff that she did not obtain 
the money upon said notes aforesaid he believes to be 
untrue and knows to be untrue in part and says the plain¬ 
tiff, he believes, did obtain the moneys she desired upon 
each of the aforesaid two certain collateral notes duly 
executed by her and he personally knows obtained the 
money in one instance, and defendant states that the plain¬ 
tiff was notified of the maturity of her two certain notes 
aforesaid and called upon to make payment of same or 
legal action would be taken to enforce said collateral notes 
by sale of the household effects secured thereon. 

5. Answering paragraph five, this defendant spe- 
15 cifically denies that the plaintiff was ever informed 
by him that any of defendants had in their posses¬ 
sion the sum of Eighty ($80) Dollars or any other sum 
belonging to the plaintiff. This defendant states that the 
plaintiff was informed upon her failure and default to pay 
any attention to the notification that her collateral notes 
were overdue the effects stored by her had been sold to meet 
her obligations and disclosure was made to her as to the 
disposition of her household effects. This defendant is 
advised that the allegation that any sale of plaintiff’s per¬ 
sonal effects to meet the said collateral promissory notes 
was illegal and without authority in law is a statement of a 
mere conclusion of law as well as is her statement that said 
sale was a direct violation of plaintiff’s agreement under 
which she made the aforesaid collateral promissory notes 
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secured upon her furniture and is advised lie need not 
answer same. This defendant states that | the plaintiff 
never paid, after the storage of her effects, a penny on 
account of storage or on account of the collateral notes she 
had given for the purpose of borrowing uppn the stored 
furniture and effects of plaintiff and which was sold after 
notice to plaintiff for nonpayment of the collateral promis¬ 
sory notes made by her. Defendant further states that cer¬ 
tain of the personal effects stored were seized by the Mar¬ 
shal of the District of Columbia under a writ of attachment 
issued upon a judgment or judgments obtained in the 
courts of the District of Columbia by parties other than 
any of the defendants hereto against plaintiff. This de¬ 
fendant specifically denies that any of the silverware or 
other effects of plaintiff is used or exhibited in his home. 

Wherefore, having fully answered, defendant prays 
that the bill of complaint may be dismissed wiih the reason¬ 
able costs bv this defendant sustained. 

HARRY S. PLAGER, 

| Defendant. 


C. H. MERILLAT, j 

Atty. for Deft. Plager. 

i 

! 

16 District of Columbia, ss : i 

7 i 

I 

Harry S. Plager, being first duly sworn, deposes and 
says: That he has read the foregoing answer by him sub¬ 
scribed and that the matters and things therein stated he 
verily believes to be true. I 


HARRY s: PLAGER. 


Subscribed and sworn to before me this 3l day of May, 
A. D. 1928. j 

[seal.] JAMES L. KARRICK, Jr., 

Notary Public, D . C. 

Findings of Fact, Conclusions of Law, Opinion. 

i 

Filed March 24, 1931. ! 


The Court makes the following Findings of Fact: 

1. Defendant Fidelity Storage Company (hereafter 
called the Company) is a corporation which for many 
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years has been engaged in the District of Columbia in the 
storage of furniture. 

James L. Karrick is and for many years has been pres¬ 
ident of the Storage Company. To some extent his per¬ 
sonal affairs are confused with those of the Storage Com¬ 
pany. He owns considerable real estate in Washington 
including a number of apartment houses, some of which 
are furnished, and are operated in a furnished condition. 

Defendant Harry S. Plager is employed by James L. 
Karrick and manages the latter’s real estate, which is 
operated under the title of the Real Estate Department of 
the Fidelity Storage Company, and defendant Plager is 
the head of that department, with offices at 1420 You 
Street, Northwest, in the building of the Company. The 
Company permits the use of its name in the manage- 
17 ment of the real estate owned by its president, who 
seems to be largely in control of its affairs. 

James L. Karrick for many years loaned money upon 
furniture stored with the Storage Company, and he has 
bought and sold large quantities of second hand furniture, 
and has used furniture so acquired with which to furnish 
his various apartment houses before mentioned. Some six 
or seven years ago Karrick ceased to lend money in this 
way, and defendant Plager continued the business of lend¬ 
ing money on property stored with the Company. The pos¬ 
sibility of profits to be derived therefrom was one of the 
perquisites of his position as manager of the real estate 
department of the Company. 

The Company considered this lending of money on fur¬ 
niture an aid to its business, and advertised that loans on 
goods stored with it would be arranged by it. 

Defendant David B. Karrick is vice president of de¬ 
fendant, is a member of the bar, and testified that as to 
some of the matters here involved he acted as attornev for 
Plager, but lie made no charge for those services, and I 
find that he was also acting for and on behalf of defendant 
Company. 

2. Plaintiff is a woman of advanced years, and is the 
widow of a captain in the Navy. Prior to 1925 she had 
stored goods with the Storage Company, and in that con¬ 
nection had become acquainted with one of its responsible 
employes named Hall, had come to have confidence in the 
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Company, and to believe that she could rely ! upon its offi¬ 
cers and be fairly treated by them. 

3. In July, 1925 plaintiff was in straightened financial 
circumstances; she occupied a five-room apartment on Co¬ 
lumbia Road; she desired to store her furniture, rugs, and 
silver, and to proceed to Houston, Texas, tcj see her son. 

She needed money to pay her rent, and her expenses 
18 to Texas. Plaintiff saw Hall at the office of the 
Company, explained her financial condition, and ar¬ 
ranged to store her goods with the Company; provided she 
could obtain a sufficient loan to meet her requirements. On 
his own responsibility Hall immediately advanced $75 of 
the Company’s moneys with which to pay her rent, and 
proceeded to have the furniture packed, and most of it re¬ 
moved to the warehouse. Hall discussed the request for 
the loan with defendant Karrick, as a result of which plain¬ 
tiff saw Karrick, and the latter as a matter qf convenience 
to a customer made her a further advance of $100 taking a 
note for that amount payable to Plager. The receipt to 
Hall, marked 1, and the note for $100, marked 2, are made 
part hereof by reference. 

Thereuj)on plaintiff removed to the Lafayette Hotel, and 
the removal of her belongings to the warehouse was com¬ 
pleted. 

4. In negotiating for the storage of her belongings and 
the loan plaintiff understood and believed stye was dealing 
with defendant Company, and that the people with whom 
she dealt were acting in its behalf, and her understanding 
and belief were reasonable under all the circumstances. 

I find as a fact that the loan of $600 to plaititiff was made 
as the result of a common plan between defendant Com¬ 
pany and its officers and Plager; under this plan such loans 
were made for the joint benefit and profit of defendant 
Storage Company and Plager; negotiation^ for the loan 
would be carried on by the Company’s officers and em¬ 
ployes, moneys advanced by them, but the potes taken in 
Plager’s name; and I find that the loan tq plaintiff was 
made jointly by the three defendants. 

The Company had advertised to arrange loans for its 
customers; the first advance of $75 was made by Hall, and 
the second advance of $100 by defendant Karrick. 

At that time defendant Karrick did tell her that 

the loan was to be made by Plager; that Plager was 

i 
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out of the city for a day, and that during his absence Kar- 
rick would advance the $100. 

5. Within a day or two thereafter the negotiable ware¬ 
house receipt was completed, a 90-day note dated July 28, 
1925 to the order of Plager was prepared, and a type¬ 
written statement of the same date showing a total loan of 
$600, and a balance due of $267.85 was prepared. The 
carbon copy only of this statement was produced in evi¬ 
dence; it does not show to whom plaintiff was indebted. 

Defendant Karrick gave the $500 note and the money to 
Mrs. Banta, an employe of the Storage Company, and 
directed her to take them to plaintiff at the LaFayette 
Hotel, and to close the transaction with plaintiff. 

Mrs. Banta carried out her instructions. Plaintiff was 
ill and was lying down. She was under the care of a phy¬ 
sician (who died before the trial). Plaintiff testified that 
she had suffered a nervous breakdown, and in her phy¬ 
sician’s opinion it was doubtful whether she was fit to 
travel. 

Mrs. Banta explained the $500 note, the amount and the 
term it was for, and handed the note to plaintiff; the latter 
had an opportunity to read the note but signed it without 
reading it, and handed it back to Mrs. Banta. 

Mrs. Banta also explained the warehouse receipt, ex¬ 
plained it covered the furniture plaintiff had made the loan 
on, and explained that the receipt was to be transferred to 
Harry S. Plager as the Storage Company did not make the 
loan. The receipt was handed to plaintiff, who signed it 
without reading it, and handed it back to Mrs. Banta. Mrs. 
Banta could not say as to plaintiff’s mental condition at 
this interview except that plaintiff’s conversation 
20 was sensible. 

Mrs. Banta also gave the original of the statement 
to plaintiff, and the balance of the money due. 

Upon returning to the office Mrs. Banta put the papers 
in the Company’s files in the Jacques matter in the office of 
defendant Karrick. She got all her instructions and the 
money from defendant Karrick, and did not remember that 
Plager ever talked with her about the matter. 

The note for $500, the warehouse receipt endorsed to 
Plager, and the carbon copy of the statement are made part 
hereof, and are marked respectively 3, 4, and 5. 
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The warehouse receipt mentions 267 items, but did not 
include a trunk of silverware and some oriental rugs which 
were stored by plaintiff with defendant Storage Company 
at the same time. 

6. Within a day or two plaintiff left Washington for 
Houston having given her address to Mrs. Banta. 

On October 13, 1925 defendant Plager wrote plaintiff on 
the letterhead of the Storage Company stating that the 
$500 note would soon be due and enclosing anew note to be 
signed for $450, and requesting payment of $111.25 for cur¬ 
tail, storage, and other expenses. The letter is marked 6, 
and made part hereof. 

On October 28, 1925 Plager wrote plaintiff \ another letter, 
made part hereof, marked 7, stating that unless some 
arrangement was made to curtail the note he would be com¬ 
pelled to sell the articles listed on the warehouse receipt to 
protect himself. 

On November 1, 1925 plaintiff wrote Mr. Hall returning 
the first letter and stating that she did not know any one 
in the Company except him, his brother, and the young lady 
who brought her the money. The lejtter, marked 8, 
21 is made part hereof. It is long and rambling; it 
explained that she was unable to send any money at 
that time, and asked the Company to await her return to 
Washington, which would occur shortly. 

7. In this situation Plager took the niatter up with 
James L. Karrick, who was absent from Washington when 
the goods were stored and the loan madeL At about the 
same time attorneys for creditors of plaintiff were making 
inquiries about what property she had on storage, and some 
attorneys were threatening attachment proceedings. 

What followed was done by the defendants and James L. 
Karrick for and on behalf of the Storage Company. I find 
that any loss on the loan was to be borne by Plager, and 
that any final profit was his, yet the parties were all acting 
in concert and for the benefit of the Storage Company, 
which absorbed a far greater amount of jthe money than 
did Plager. 

Out of the entire transaction, including the rugs, the 
Storage Company received $396.31, while Plager made 
$12.90, plus his claim of $125 for personal services after the 
sale of November 5, 1925. 

2—5560a 
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In what followed none of the defendants gave any 
thought to plaintiff’s interests, or to what could be done to 
save anything for her. 

The elder Karrick advised that the property be sold to 
Plager in order to vest title in him, and that the property 
be immediately got out of the warehouse. 

Accordingly on a day early in November, probably 
November 5, 1926, the parties went through the form of 
selling the warehouse receipt and the property covered 
thereby. No notice of the proposed sale was given to plain¬ 
tiff or to any one. Defendant Karrick made the offer, and 
Plager bid $500. The transaction occurred some 
2'2 time during the day, and in the warehouse, and was 
very informal. The elder Karrick and two or three 
employes were present. The sale was solely for the pur¬ 
pose of getting legal title into Plager, and it was arranged 
that no one should have an opportunity to buy other than 
Plager. No record of any kind was made of the occurrence, 
and no writing passed. 

8. At about the same time Plager asked for bids on the 
furniture from two or three secondhand dealers. He re¬ 
membered several names, but the principal one was Rosen¬ 
berg, who was called as a witness. 

There was some question as to whether these bids were 
obtained before or after the sale. Upon all the evidence 
I am clear that they were made after the supposed sale to 
Plager. 

Rosenberg testified that he made an inventory of the 
property and offered first $500 and then $525. At the sug¬ 
gestion of James L. Karrick this offer was reduced to writ¬ 
ing. The offer is on the letterhead of the Monmouth Hotel 
(one of the apartment houses belonging to James L. Kar¬ 
rick), is dated November 6, addressed to Plager, and refers 
to “your goods” (that is, Plager’s goods). 

I find that Plager had no intention at the time of obtain¬ 
ing this offer of selling these goods to Rosenberg, and that 
the written offer from Rosenberg was obtained for the pur¬ 
pose of having evidence to be used in case of an attack 
upon the sale either by plaintiff or by her creditors. 

I find that in making the private sale to Plager the 
parties expressly refrained from taking steps to get the 
highest price which could be obtained for the goods. Plager 
had been dealing in secondhand furniture for years; he 
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was acquainted with the auctioneers and with the second¬ 
hand dealers in Washington, but he intentionally failed to 
give notice to any of them of the intended sale, and 

23 so conducted that sale that they could not be present 
and bid on the property. 

9. After the supposed sale to him Plager had the furni¬ 
ture laid out by the Storage Company so that it could be 
inspected, and he had it examined by Rosenberg and by 
representatives of C. G. Sloan and Company. For the cost 
of the labor here involved he paid $67.50; there was no evi¬ 
dence that this was a reasonable charge. 

Thereafter Plager sent certain of the furniture to be sold 
at auction by C. G. Sloan & Company; this brought $761.50 
gross; Sloan charged a commission of 18%, and the net 
amount received by Plager was $624.43. 

Plager sold a metal bird and two other pieces to James 
L. Karrick at $12.50. j 

Plager sold other furniture to Rosenberg at private sale 
for $175. { 

Plager sold certain pictures and framed certificates to 
one Charles D. Frank for $35. Frank testified that he paid 
this for the frames only. Some of the certificates were 
personal and were highly prized by plaintiff but had no 
commercial value. At no cost to himself Plager could have 
kept these certificates to be returned to plaintiff, and his 
action in selling them was ruthless. The evidence as to 
the value of the goods is in great conflict, j I find that the 
figures given by the plaintiff in her testimony are far in 
excess of the fair market value of the property. I also find 
that the price of $500 bid by Plager, which i!s about one-half 
of the gross price at which the goods were!ultimately sold, 
is far less than the fair market value of th<b property. 

Defendants gave no notice to plaintiff before making the 
sales, and did not thereafter notify her what had been 
done with her property. 

24 10. Plager claims credit for storage charges for 

two months of $34, hauling to Sloan js of $30, for un¬ 
packing the goods for display purposes, $67.50, and for the 
services he gave the matter after he bought the goods, 
$125. | 

11. Among the things stored with defendant Storage 
Company by plaintiff in July, 1925 was a ; trunk of silver. 
It is not described in the warehouse receipt assigned to 


i 






20 


FIDELITY STORAGE COMPANY ET AL. VS. 


Plager, and was not pledged to him as security. He sold 
the same without right. 

12. On July! 27, 1925 plaintiff also stored a number of 
oriental rugs with defendant company. A separate receipt 
was given for these, and this receipt was not transferred 
to Plager. In a suit by Bretano’s filed against plaintiff in 
the Municipal Court, No. 78876, a writ of attachment was 
issued to the Storage Company, and it replied admitting 
possession of the rugs. The rugs were sold at auction 
under order of the Court for the sum of $261. The Marshal 
paid defendant Storage Company $120.56 for storage and 
hauling. According to the warehouse receipt there were 
three bundles of rugs, and the storage charges were $.66 
per month. The rugs were turned over to- the Marshal on 
February 23, 1926, so that the total storage charges were 
$4.62. Defendants claimed that the rugs have been 
cleaned, but did not prove that fact, nor the amount paid 
for cleaning. 

13. Plaintiff returned to Washington sometime around 
June, 1926. She called at the Storage Company and asked 
to be shown to her rooms so that she could obtain some of 
her goods. She was informed that the Company had 
nothing for her. She asked for Mr. Hall, and was informed 
that he was no longer with the Company. She was told 
that Mr. Karrick was in charge, and she saw the elder Mr. 
Karrick. He merelv told her that the Companv had noth- 
ing for her. Plaintiff then made many efforts to learn what 

had happened. She visited the Storage Company 
25 almost daily, and would wait for hours at a time. 

Finallv she was told to see Mr. Plager, and she had 
great difficulty in finding him. When she did get to see 
him he told her that he had taken over the goods for the 
amount of the loan, and that he had proceeded to sell them 
to get his monev back. He told her that some of the goods 
went down to Sloan’s, and that the rest were sold at private 
sale. Plaintiff saw Plager some six or seven times. He 
said he gave her no more information than that stated. 
Plaintiff said Plager told her there was a balance of $80 
due her, but this he denies. This is practically the figure 
finally contended for by Plager, if his claim for $125 for 
personal expenses should be disallowed. 

Defendants steadfastlv refused to give anv accounting 
to plaintiff, and she finally retained counsel. There passed 
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between him and the Company letters marked respectively, 
9, 10, 11, and 12, made part hereof. 

14. The answers of defendants are in keeping with their 
prior refusal to account. The answers do n<pt disclose who 
made the loan to plaintiff, and do not give her any account¬ 
ing. The position of defendants as to who made the loan 
and what the property was sold for did not appear until 
the trial. 

March 24, 1931. 

JESSE C. ADKINS, 

Justice. 

Conclusions of Law and Opinion. 

In my judgment the case is governed byi Ban!: v. Con¬ 
struction Company , 17 App. D. C. 524, where the Court 
said: 

“But as between the two parties to this jsuit, the mort¬ 
gagor and mortgagee it would be absurd!to call by the 
name of sale the proceeding which took plaice at the bank¬ 
ing house of the bank, on January 19,! 1S98, when the 
26 president of the bank, in the presence!of two or three 
employees of the bank, who were attending at the 
time to their ordinarv duties at their desks; without notice 
to any one or any possibility that any one el$e could become 
the purchaser, put up these securities for sale, and bid them 
in for the bank for the sum of $16,000. Ifj he had merely 
gone to his bookkeeper and told him to enter these secu¬ 
rities on his books as the property of the bank, and at the 
same time to enter a credit of $16,000 on the note, the pro¬ 
ceeding would not have been more absurd. It is safe to 
say that the elementary principles of equity and fair deal¬ 
ing were violated in this alleged sale.” 

As matter of law I conclude: 

That the sale of November 5, 1925 to Plager was void; 
that this void action was taken bv all three defendants: 

j 7 

that the subsequent sales of plaintiff’s ! property were 
wrongful, and defendants are liable to hpr for the fair 
market value of the property disposed of by them, and are 
not entitled to credit for any of the items subsequently 
expended by them. 

Defendants are entitled to credit for the loan of $600, 
to storage from October 28 to November i5, 1925, and to 
interest on the $600 for the same period. 
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I will sign a decree accordingly, and refer the case to 
the Auditor to ascertain the fair market value of the prop¬ 
erty covered by the warehouse receipts for the furniture 
and the silver. 

As to the rugs I conclude that defendants are entitled to 
$4.62 for storage, to the reasonable cost of hauling the rugs 
to storage, and to the amount, if any, paid by them for 
cleaning the rugs, and the case will be referred to the 
Auditor to determine such amounts. Defendants are 
chargeable with $120.56 paid them by the Marshal. 

March 24, 1931. 

JESSE C. ADKINS, 

Justice. 



# 


Decree. 

Filed April 2, 1931. 

# # * # # 


* 


This cause Coming on to be heard on the Bill of Complaint, 
the several answers of the defendants, and testimony taken 
in open court, it is upon full consideration of the court this 
2nd day of April, A. D. 1931, 

Ordered, adjudged, and decreed that the sale of plain¬ 
tiff’s goods, furniture and household effects made or pur¬ 
porting to have been made in November, 1925, to Harry 
S. Plager and all sales subsequent thereto, including the 
sale by said Plager to James L. Karrick of certain of said 
goods for the sum of $12.50, be and the same are hereby 
declared null and void and for naught held, and the title 
thereto is hereby revested in the plaintiff. 

And it appearing to the court that said goods, furniture 
and household effects are no longer in the possession of 
the defendants or any of them, it is further 

Ordered, adjudged, and decreed that the plaintiff recover 
from the defendants and each of them the fair market 
value of the said goods, household effects and furniture 
itemized in the schedule accompanying the warehouse re¬ 
ceipt, filed as an exhibit in this cause, and also the fair 
market value of the silver stored with the defendants bv 

m/ 

the plaintiff, together with interest on the total amount 
thus found to be the fair value thereof, from the 30th dav 
of November, A. D. 1925, but without any credits to the 
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defendants for any items expended by the defendant Plager. 

It is further ordered that the defendants!be credited with 
the loan of Six Hundred Dollars to the plaintiff and with 


storage charges from October 28 to November —, 1925, to¬ 
gether with interest on said loan of Six tlundred Dollars 
from October 28 to November 5, 1925. j 

It is further ordered that the defendants be cred- 
28 ited with the sum of $4.62 for storage of the rugs 
of the plaintiff and with such reasonable amount as 
mav be found bv the Auditor to be due for hauling and for 
cleaning the said rugs. 

It is further ordered that this cause be and the same is 
hereby referred to.the Auditor for fixing Ure amount of the 
liability of the defendants and each of them in accordance 
with this decree, the findings of fact, conclusions of law, 
and opinion of this Court, dated March 23, 1931, and filed 
in this cause, and that costs of this causfc to date be and 
the same hereby are adjudged against the! defendant hereto 
and each of them, same to be taxed by the!Clerk. 

By the Court: I 


JESSE CJ ADKINS, 


Justice. 

l 


From the foregoing decree the defendants in open court 
noted an appeal to the Court of Appeals and bond to act 
as a supersedeas was fixed in the sum of twenty thousand 
dollars and for costs only in the sum of one hundred dollars 
or a cash deposit of fiftv dollars in lieu thereof. 

JESSE d ADKINS, 

J ustice. 

i 

i 

Petition for Rehearing. 

J 

Filed April 6, 1931. j 

j 

! 

I 

# # # * # # * 


To the Honorable Jesse Adkins, Justice of the Supreme 
Court of the District of Columbia: j 

The petition of the defendants Fidelity j Storage Company, 
David B. Karrick and Harry S. Plager respectfully showeth 
unto vour honor: ! 
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1. That they each and all are defendants hereto and each 
and all have been adjudged liable herein and have 

29 an interest herein. 

2. That the bill in equity in this cause sought re¬ 
lief on the stated ground that plaintiff had executed and 
given to defendants as a matter of form a chattel mort¬ 
gage note on a promise to make her a loan and that there¬ 
after thev had refused to make her the loan or to return 

* 

the note and had foreclosed and sold her household goods 
under the note and had refused her an accounting. That 
the proofs showed beyond question that there had been 
loaned to plaintiff at her request $100 (plaintiff testifying 
she never received it) and $500, respectively, on her two 
certain chattel mortgage notes secured bv dulv assigned 
warehouse receipt to II. S. Plager, that it had been twice 
fully explained to her that Harry S. Plager was making 
her the loans, that there was no attempt of any kind what¬ 
soever made to prevent her reading the notes before signing 
the same, that as shown on the face of the bill of complaint 
the plaintiff well knew she had had the dealings involved 
with defendants David B. Karrick and Harrv S. Plager, 
though denying on the stand she knew either of them in 
the transaction or had ever met David B. Karrick. That 
plaintiff was well and called at the Fidelity Storage Com¬ 
pany (though the Findings of Fact make no mention of 
this or of plaintiff’s denial she ever met David B. Karrick 
and ever had received $100 from him or had signed the 
$100 note) and solicited and obtained the first loan of $100 
and gave to David B. Karrick a note payable to Plager, 
being informed the storage company did not and was not 
making the loan and that Plager was, and solicited a further 
loan of $500 from Plager on her chattel mortgage note, 
which was made and paid to her at the place appointed 
by her on her executing the note whose signature she de¬ 
nied until advised bv her counsel to recant; that she was 
informed a curtail would be required to be made when the 
note fell due and was twice written to by Plager and 

30 received his letters though denying same until her 
own letter to Hall compelled her to acknowledge 

receipt of one of them. That said plaintiff ignored said 
Plager but acknowledged in a letter to one Hall (who had 
no connection with the loans of $100 and $500 to her he 
testified) that she owed the money but made no promise to 
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care for the loans or make any curtails ait any definite 
time but only wrote that when a son who was in China and 
owned the goods returned she would see if he would do 
anything about the matter. That the said notes gave 
authority to sell the property pledged, (Which property 
was eating itself up with interest and storage charges, and 
was threatened with attachments and legal expense) at public 
or private sale and the right to Plager who had loaned the 
money to himself purchase the pledged property. That 
said Plager thereupon after first seeking to sell the property 
to others at sufficient to repay what was due him and failing 
purchased the property himself, and thereafter again at¬ 
tempted when, after purchase, he had the right to open up 
and did open up, barrels and boxes, to sell the property and 
recoup what it stood him but again failed td) obtain a high 
enough bid to let him out and failing, thereafter at consider¬ 
able cost and risk to himself eventually diet obtain only a 
moderate profit by selling in parcels after great labor. 

3. That your honor kept the case under advisement for 

nearlv six months and in that time obviously, as the Find- 
ings of Fact show, forgot or overlooked ja considerable 
part of the evidence and the relationship of the testimony 
to the matter as a whole. j 

4. That this is so is evidenced bv your honor’s own re- 
mark when decree was presented to you that you had sup¬ 
posed James L. Karrick was a party defendant and that 
you had confused David B. Karrick with James L. Kar¬ 
rick, his father. That it is evident from the Findings of 

Fact this is so because it is impossible on reading 
31 the Findings of Fact to know therefrom which Kar¬ 
rick your honor is referring to therein. 

5. That the Findings of Fact and Conclusions of Law 
arc erroneous and in disregard of a late and binding case 
in the Supreme Court of the United Stated to which your 
honor was cited, and are biased and prejudiced by reason 
of your honor’s sympathy with an old wopian in distress 
and your honor’s personal feelings with respect to said 
Plager’s availing himself of the legal rights conferred 
on him to sell out the plaintiff’s pledged property when 
he felt his own financial safety endangered and thereby 
and by reason thereof your honor has nbt given the de¬ 
fendants a fair and impartial trial and a just administration 
of the laws, which it is your honor’s duty; to do in conso- 
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nance with the final binding authority of the Supreme 
Court of the United States. 

6. That your honor has been so prejudiced is manifest 
from the following among other errors: 

A. Your honor found, Finding 6 paragraph 4: that plain¬ 
tiff’s letter to Hall of November 1, 1925: “explained that 
she was unable to send any money at that time, and asked 
the company to await her return to Washington, ivJiich 
would occur shortly”. The letter did not so state nor any- 
t-ing which by an unprejudiced mind could be so construed. 
At the beginning it mentioned “the gentleman with whom 
I negotiated the loan” (David B. Karrick whom she named 
in her bill of complaint and whom she denied on the stand 
ever having seen as she denied ever receiving the $100) 
and was answering a demand for curtail and notice her 
two notes were overdue. It did not ask the Fidelitv Stor- 
age Company to await her return. 

It reads: 

“The storage I understand has been paid until Nov. 
Mv son to whom it has been given as his rightful one-third 
under his father’s will is in China, but I believe will be 
leaving soon for the United States, when I hope I 
32 can get in touch with him and as you know I have 
always played fair with you and am sure he will do 
the same.” 

The evidence shows plaintiff did not return to Washing¬ 
ton until about the following April. 

That the plaintiff was not unversed in storage business 
is shown by her letters in evidence written within less than 
a year of this time giving directions as to insuring her 
silver when shipped to her and letters directing the saving 
of demurrage charges. 

B. Finding 3 states: “On his own responsibility Hall 

immediately advanced $75 of the Company’s moneys with 
which to pay her rent”. Hall, who was a friend of plaintiff 
and her son and in employ of a rival storage company 
when a witness for plaintiff, testified: “I think I loaned 
her son once * * * I don’t know whether I loaned it 

to her personally or went and got the money”. Shown 
the receipt or note for $75 which was made by plaintiff 
payable to Hall personally, Hall testified: “I wrote that 
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myself”. “I don’t recollect whether I loaned her the 
money. I know it was advanced so her rent jcould be paid. 
I would not like to saw I may have got a! ticket (which 
means putting in his own due bill and getting an advance 
payment to himself) I don’t recollect where the money 
came from”. The paper shows it was TTall’s money. The 
evidence of Plager is that he personally paid the $75 to 
Hall who had himself advanced it and the evidence of David 
B. lvarrick is that Hall had advanced the $75. 

C. Finding 1, paragraph 3, states: “Jamies L. Karrick 
for many years loaned money upon furniture stored with 
the storage company and he has bought and sold large 
quantities of secondhand furniture, and hqs used furni¬ 
ture so acquired with which to furnish his various apart¬ 


ment houses”. James L. Karrick is not a defendant to 

i 

the suit. He was not in Washington jwhen the loan 
33 was made but at his summer home in Massachusetts. 

He never knew or heard of the matter until he re¬ 
turned to Washington on or about November 3. He then, 
when Plager consulted him and showed him tjie correspond¬ 
ence including the Hall letter with its vagqe remarks as 
to caring for Plager’s overdue notes and told him that 
attachments were threatened and creditors were calling 
up the storage company, went with Plager to| see the goods, 
(which were visible in the rooms except as to the boxes 
and barrels which of course could not be opened but their 
contents only guessed at without Mrs. Jaques’ authority) 
and advised Plager his security was doubtful and to sell 
the property and get his money out and that the storage 
company did not want the legal expense trouble of 
suits. There is not a scintilla of evidence lvarrick bought 
any of the property except a metal bird with a broken 
wing to which he took a fancy for his country home, an 
old lamp and an old vase, for which he paid Plager $12.50, 
refusing to buy anything else. 

There is not a scintilla of evidence, direjet or indirect, 
to justify the insinuation that James L. Kajrrick has been 
doing the vile thing of using his storage business to cheat 
the Fidelity customers so as to furnish the apartment 
houses he owns. The Fidelity could not have been doing 
the second largest storage business in Washington for 25 
vears if such methods were used. The manner in which 
the matter is stated as to a non-defendant shows that 


i 

I 



28 


FIDELITY STORAGE COMPANY ET AL. VS. 


whether unconsciously or not vour honor has not an un- 

& * 

biased and unprejudiced mind and has not afforded there¬ 
fore a fair and impartial trial. 

1). This bias and prejudice finds equal expression in 
Finding 9 paragraph 5. The finding states as to sales of 
the pictures to Frank: 

34 “Plager sold certain pictures and framed certifi¬ 
cates to one Charles IX Frank for $35. Frank testi¬ 
fied that he paid this for the frames only. Some of the cer¬ 
tificates were personal and were highly prized by plaintiff 
but had no commercial value. At no cost to himself Plager 
could have kept these certificates to be returned to plain¬ 
tiff, and his action in selling them was ruthless.” 

The evidence, undisputed, is that Plager tried to sell 
plaintiff’s goods as a whole and recoup himself, seeing 
Rosenberg, father and son, (It was the father who it was 
testified died two weeks before trial who bought for $175 
certain furniture and not the witness Rosenberg, as your 
honor by reason of the six months lapse between trial and 
decision erroneously refers to as the purchaser) Charles 
Baum and other secondhand dealers and could not get 
a sufficient bid. Frank testified he heard there were some 
pictures for sale at the Fidelity. He is an occasional 
dealer in pictures and also himself an artist needing 
frames. Frank and Plager each testified that when Frank 
saw the pictures he offered $25, Plager wanting $50 and 
they splitting at $35. Frank bought both pictures and 
frames and carried the lot away as a whole though he re¬ 
garded the pictures as worthless, and not Corots and Rem¬ 
brandts as plaintiff testified, but thought the frames worth 
the price. There is not a scintilla of evidence Plager was 
ruthless, knew or thought anything of certificates on pic¬ 
tures or that Frank did or that either was asked to preserve 
certificates. 

E. The prejudice is equally patent in omissions in the 

Findings. Finding 13 paragraph 2 makes part thereof 4 

letters passing between the Fidelity Storage Company and 

plaintiff’s counsel. The fourth letter invited plaintiff’s 

counsel to call at the Fidelity office where there were 

•/ 

35 records of the transactions with Mrs. Jaques. The 
findings stop here and do not state that counsel never 
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called after being so invited but after a year or so filed suit 
alleging larceny by trick of plaintiff’s notes and goods and 
refusal to lend her monies which monies plaintiff well knew 
she had obtained and without which she could Inot have paid 
either her rent, her hotel bill or her expenses to Texas. 

Finding 13 is equally unfair as to what! plaintiff was 
told at the storage company. It credits her $tory of these 
interviews regardless of her lack of credibility and denials 
of her signatures, of receipt of the loansj extravagant 
valuations, etc., and refuses credit to James! L. Karrick’s 
testimonv he informed her that her goods had been sold 
under the notes she had given and she shouldjsee Plager as 
to details and that it was only when she became loud and 
abusive in the open office that he would see! her no more 
and refused credit to Plager’s testimonv he informed her 
of the sales. 

F. Finding 7 is unfair in its statement. It savs: “No 
notice of the proposed sale was given to plaintiff or to 
any one”. The fact is that notice had been given plaintiff 
bv Plager in writing that her goods would be sold if she 
did not send a curtail. Mrs. Banta had inforrhed her a cur¬ 
tail would have to be paid when the note f^ll due. Hall, 
her friend, knew of the sale and what would be done and 
was done and that he could avert foreclosure by paying 
what plaintiff owed, if he trusted her and bfelieved in the 
value of the goods and could have written or wired her. 
Several secondhand dealers the evidence isj express had 
been invited by Plager, as had Karrick, to buy the goods 
for what would pay charges due the storage!company and 
what was due Plager and the highest bid fell much short 
of this amount. 

i 

The finding states: “No record of any kijnd was made 
of the occurrence (the sale), and no writing passed”. 
3b No writing was necessary. The warehouse re¬ 
ceipt was assigned over to Plager. j The overdue 
notes authorized him to sell at public or private sale and 
to buy himself. When sold to him the goods!automatically 
became his and he became responsible for wliat was due 
the storage company. Your honor implies j fraud. It is 
manifest if such were the purpose of defendants a record 
would have been made and its absence, instead of evidenc¬ 
ing fraud to an unprejudiced mind should be its refuta¬ 
tion. I 
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Your honor has erred as matter of law also. Your honor 
has refused to follow the cited and controlling case of 
Iliscock vs. Varick Bank, 206 U. S. 28. The notes payable 
to Plager were overdue and the warehouse receipt had 
been assigned to him. Sale, publicly or privately and to 
himself as purchaser, was the express contract. There was 
no requirement Plager should advertise the sale and risk ex¬ 
pensive litigation by plaintiff’s creditors. The evidence is 
clear that in bulk he could not get enough money to meet 
the storage liens and his own overdue debt. Plaintiff can¬ 
not avoid her two contracts bv claiming she did not read the 
notes she deliberately signed, Stern vs. Moneyweight Scale 
Co., 42 App. D. C. 16*2. It is not fraud that Plager stood on 
his strict lawful rights. A private sale is “a sale without 
advertisement and without public outcry,” Words and 
Phrases, title “Private Sale’'. 

However it may bias and prejudice your honor that an 
aged woman, widow of a naval officer, has her stored 
pledged goods sold when she does not forward a requested 
cr/dail and, ignoring her creditor writes another person 
vague, indefinite generalities as to what her son may do 
when back from China if she gets in touch with him, as a 
judge your honor is bound, it is respectfully submitted, 
to heed and not seek to avoid the effect of a controlling 
decision of the highest tribunal. 

37 G. Your honor finds, No. 11, that there was stored 
by plaintiff a “trunk of silver” and that it was not de¬ 
scribed in the warehouse receipt assigned to Plager and 
was not pledged to him as security”. Your honor has 
refrained from making an exhibit of the driver’s receipt. 
It describes not a trunk of silver but a box containing 
silver. An order blank in evidence states in plaintiff’s own 
handwriting, as shown by her other writings, “Net, value 
of silver $30”. David Karrick testified he informed her 
silver had a higher storage rate than other goods and she 
replied it was plated and that he saw her write the fore¬ 
going words, though she denied thev were hers. Plager’s 
and James L. Karrick’s uncontradicted testimony was that 
when, after sale to Plager, the boxes and barrels could be 
lawfully opened up there was a box contained plated silver 
of an old pattern and it was included in the sale for $175 
to father Rosenberg. The evidence shows letters of plain¬ 
tiff’s directing shipment of silver to plaintiff in Los Angeles 
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with insurance of $2,000 and an express receipt of its ship¬ 
ment. There was no evidence of its reshipment to Washing¬ 
ton, save plaintiff’s own unreliable word and] she could not 
recall anything as to the shipper when cifoss-examined. 
Also, the $100 note covered all goods. 

IT. Finding 8 paragraph 4, states that Plager had no in¬ 
tention of selling plaintiff’s goods to Rosenbprg and, para¬ 
graph 2, “ There was some question as to Whether these 
bids were obtained before or after the sale.! Upon all the 
evidence I am clear that they were made after the supposed 
sale to Plager”. 

The two findings contradict themselves. There is not 
a scintilla of evidence Plager did not endeavor in good 
faith to sell the goods to Rosenberg and the other dealers 
and that it was not his intention to sell t(j them. Your 
honor indulges in incredible presumptions. The 
38 testimony of Plager is he tried to sell to the dealers 
and endeavored to have Rosenberg raise his price. 
It is a natural course of business. Rosenberg’s testimony 
was to the same effect. There is no evidence to the contrarv. 

I 

Plager having title to the goods naturallv 1 would trv to 
get the highest price. 

Finding 8 also is erroneous as to the efforts to obtain 
sales being made after the sale to Plager. Your honor 
has confused the matter after the long lapse of time. The 
undisputed testimony is that on James L. Karrick’s advice 
Plager saw a number of secondhand dealers. Hall testi¬ 
fied he saw secondhand dealers at the Fiidelitv but did 
not know personally why they came and that they frequently 
were there. He added he protested against selling. Plager 
testified squarely that he saw them before tjhe goods were 
sold, that he took them to where the furniture was stored 

I 

and showed them its character, it being in jthe rooms and 
visible, but did not show them the contents |of barrels and 
boxes as they could not be opened while they belonged to 
Mrs. Jaques. David B. Karrick testified he knew as to 
Ihe dealers only by hearsay. James L. Karrick testified 
to the same effect as Plager and that Plager tried to sell 
them as a whole to him but he refused to buy. Rosenberg 
testified to two occasions when Plager tried to sell to him 
and that the highest he would offer was $500 and that he 
for over 20 years had bought secondhand goods under 
like conditions, checking each item as to value as he did 



32 


FIDELITY STORAGE COMPANY ET AL. VS. 


check each item visible lie testified in this case and then 
taking chances contents of barrels and boxes would be of 
the character of that visible if the goods visible looked 
like the deal would be profitable. Plager and Rosenberg’s 
testimonv was in substantial accord. 

They each testified that Plager said $500 would not let 
him out and that he had more than that loaned on 
them. 

39 Karrick, Plager and Rosenberg each and all testi¬ 
fied that later (Plager having acquired) all the goods 
with boxes and barrel contents were opened up in the 
Fidelity’s halls, spread on tables, etc., and an effort made 
by Plager to sell in bulk but that all he could get Rosenberg 
to raise his offer to was $525, whereupon Plager declined 
to sell. 

Thereafter he took advantage of the Sloan auction sale 
of Senator Lodge’s effects and at much expense sold by 
piecemeal and made a profit that is not commensurate 
with his expense, labor and time. The record shows plain¬ 
tiff did business with the storage company after sale. 

The evidence is uncontradicted that the storage company 
charged Plager what and onlv what it charged anv one 
else. 

The rule is that uncontradicted evidence not incredible 
on its face must be accepted by the courts, Kansas City 
R. R. Co. vs. H. H. Albers Co., 223 U. S. 59S; Schlemmer 
vs. Buffalo R. & P. R. R, 205 U. S. 9. 

The sales at Sloans were at the Christmas season and 
part of the Lodge advertised sale and must be accepted as 
yielding the highest possible value, Ruppert vs. McArdle, 
42 App. D. C. 392. The total of all (other than the Sloans) 
sales privately made was $222.50 and after much time and 
trouble when Plager believed he was, as with the Sloan 
sale, selling his own property. 

I. Your honor has erred as to both facts and law in 
your decree as to sale of rugs bv the Marshal at the instance 
of the lawyers for Brentano, an attaching creditor. 

Your honor in your decree and findings has allowed 
the Fidelity Storage Company only $4.G2 for storage. 
Your honor has omitted from the findings the driver’s re¬ 
ceipt which shows the rugs were sent with directions given 
by plaintiff and on the receipt to clean the rugs and put 
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in moth proof storage. The storage I company the 

40 evidence shows has had for years its own rug clean¬ 
ing plant. The presumption is it is in business to 

fulfill orders given it and on which by any rule of reason it 
expects to make a profit. The goods were $old by the at- 
tornev for the attaching creditor and if not cleaned he 
would have known it and resisted payment of the bill. 
James L. Karrick testified to the charges for rug clean¬ 
ing and scouring and the yardage is shown ! in the record. 
The Marshal maintains no delivery service. Obviously 
the storage company delivered the rugs under the attach¬ 
ment to the auction rooms and charged therefor as they 
claimed in their bill. The rugs were sold fof less than the 
attaching creditor’s claim so if any one were injured by 
a padded bill it was Brentano who took partj in the matter. 
A bill was rendered the Marshal, paid by! him, and the 
balance after his own, the auctioneer’s ajd the storage 
company charges for storage, cleaning and hauling paid 
Brentano who received, tlie Municipal Court Accords in evi¬ 
dence show, only a part of Brentano’s judgment. The Mar¬ 
shal was given a receipted bill by the storage company. 
The fact it is lost is no warrant to indulge presumption upon 
presumption. 

The law also is well established by Suprejne Court cases 
cited to your honor that a non-resident wl|iose goods are 
attached is bound by the proceedings, that they are res 
judicata as to such person and cannot be Collaterally at¬ 
tacked; Gimbel vs. Pitkin, 124 U. S. 131-47|; Litchfield vs. 
Goodnow 123 U. S. 549; B. & 0. R. R. Co. v$. Hostetler 240 
U. S. 620. | 

Plaintiff it may be added swore one of {lie rugs was a 
prayer rug worth $2,000. The highest price any rug 
brought was $82.50 and they were all old rugs and plaintiff 
had moved several times in the vears before storing the 
rugs, which would presume a need of the Cleaning she di¬ 
rected the driver to have done. 

J. Your honor has omitted from the findings all 

41 finding as to plaintiff’s denials of her signature to 
notes and other of her writings, of receipt of one of 

Plager’s letters and on her testimony alone lias found, in 
the teeth of the testimonv she was told to the contrarv and 

i 
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the documentary evidence, that she understood and be¬ 
lieved she was dealing with the storage company. 

Forasmuch as the defendants and each of them has boon 


injured by your honor’s delay and the bias and prejudice 
arising out of an aged naval officer’s widow losing her 
household goods bv what vour honor believes an arbitrary 
and unnecessary sale thereof though such be Plager’s con¬ 
tract rights and forasmuch as vour honor by reason of the 
foregoing has not afforded a fair and impartial trial and 
has erred to the injury of the petitioners and each of them 
in both matters of fact and of law your petitioners 
pray, tendering herewith security for costs. 

First. That the decree passed herein by your honor be 
set aside. 


Second. That a rehearing of this cause be ordered by 
your honor, your petitioners tendering themselves ready 
to abide anv lawful and final decree herein and to pav anv 
lawful and proper costs. 

Third. For such other and further relief as may be meet 


and proper. 


FIDELITY STORAGE COMPANY, 
By JAMES L. KARRICK, 

President. 

DAVID B. KARRICK, 

HARRY S. PLAGER, 

Petitioners. 


CHAS. II. MERILLAT, 


Attorney for Petitioners . 


42 District of Columbia, ss : 

Harry S. 'Plager, David B. Ivarrick, and Charles H. 
Merillat, being each by me duly sworn, deposes and says 
that he has read the foregoing petition by him subscribed, 
that he attended the trial of the above entitled cause, and 
that he verily believes each and every of the statements 
made in the foregoing petition by him subscribed to be true. 

DAVID B. KARRICK. 

HARRY S. PLAGER. 

CHARLES H. MERILLAT. 
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Subscribed and sworn to before me this 6th day of April, 
1931. 

[seal.] GRACE SHROPSHIRE, 

Notary Public, D. C. 

To E. Hilton Jackson & Godfrey L. Munter,; 

Attorneys for Plaintiff, Mary A. Jaques, 

Washington, D. C.: 

i 

Please take notice that the foregoing pjetition will be 
called to the attention of Mr. Jesse Adkinsj Justice of the 
Supreme Court of the District of Columbia, Sitting in 
Equity, upon his return to the bench on Thursday, April 9, 
1931, at 10 a. m., or as soon thereafter as counsel may be 
heard. 

CHARLES H. MERILLAT, 

Attorney for Each and All Defendants. 

i 

Service acknowledged this 6th dav of Apifil, 1931. 

E. HILTON JACKSON, 

Attorney for Plaintiff. 

L. 

i 

i 

43 Order Extending Time. 

Filed April 13,1931. 

j 

*##*##» 

On motion of counsel for defendants it is by the Court 
this 13th day of April 1931, Ordered that the time for filing 
bond on appeal and for filing the statement of evidence on 
appeal in the above entitled cause be and the same hereby 
is extended for the period of twenty days fjrom the date of 
final action on the motion for rehearing filed herein. 

JESSE C. ADKINS, 

Justice. 

Amended Findings of Fact .j 
Filed June 16, 1931. 

**#**## 

The Court makes the following Findings ;of Fact— 

1. Defendant Fidelity Storage Company (hereafter 
called the Company) is a corporation which for many years 
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has been engaged in the District of Columbia in the storage 
of furniture. 

James L. Karrick is and for many years has been presi¬ 
dent of the Storage Company. To some extent his personal 
affairs are confused with those of the Storage Company. 
He owns considerable real estate in Washington including 
a number of apartment houses, some of which are fur¬ 
nished, and are operated in a furnished condition. 

Defendant Harry S. Flager is employed by James L. 
Karrick and manages the latter’s real estate which is 
operated under the title of the Real Estate Department of 
the Fidelity Storage Company, and defendant Plager is the 
head of that department, with offices at 1420 You Street, 
northwest, in the building of the Company. The 
44 Company permits the use of its name in the manage¬ 
ment of the real estate owned by its president, who 
seems to be largely in control of its affairs. 

James L. Karrick for many years loaned monev upon 
furniture stored with the Storage Company. Some six or 
seven years ago he ceased to lend money in this way, and 
defendant Plager continued the business of lending money 
on property stored with the Company. 

The Company considered this lending of money on fur¬ 
niture an aid to its business, and advertised that loans on 
goods stored with it would be arranged by it. 

Defendant David B. Karrick is vice president of defend¬ 
ant, is a member of the bar, and testified that as to some 
matters here involved he acted as attorney for Plager, but 
he made no charge for those services, and I find that he was 
also acting for and on behalf of defendant company. 

2. Plaint iff is a woman of advanced years, and is the 
widow of a captain in the Navy. Prior to 1925 she had 
stored goods with the Storage Company, and in that con¬ 
nection had become acquainted with one of its responsible 
employes named Hall, had come to have confidence in the 
Company, and to believe that she could rely upon its officers 
and be fairly treated by them. 

3. In July, 1925 plaintiff was in straightened financial 
circumstances; she occupied a five-room apartment on 
Columbia Road; she desired to store her furniture, rugs, 
and silver, and to proceed to Houston, Texas, to sec her 
son. She needed money to pay her rent, and her expenses 
to Texas. Plaintiff saw Hall at the office of the Company, 
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explained her financial situation, and arranged to store her 
goods with the Company, provided she could obtain a 
sufficient loan to meet her requirements. On his own 

45 responsibility Hall immediately advanced $75 with 
which to pay her rent, and proceeded to have the 

furniture packed, and most of it removed to the warehouse. 
Hall discussed the request for the loan with defendant Kar- 
rick, as a result of which plaintiff saw Karrick, and the 
latter as a matter of convenience to a customer made her 
a further advance of $100 taking a note for that amount 
payable to Plager. The receipt to Hall, marked 1, and the 
note for $100, marked 2, are made part hereof by reference. 

Thereupon plaintiff removed to the LaFayette Hotel, and 
the removal of her belongings to the warehouse was com¬ 
pleted. 

4. Jn negotiating for the storage of her belongings and 
the loan plaintiff understood and believed that she was 
dealing with defendant company, and that the people with 
whom she dealt were acting in its behalf, gnd her under¬ 
standing and belief were reasonable under ;all the circum¬ 
stances. 

I find as a fact that a loan of $600 to plaintiff was made 
as the result of a common plan between defendant com¬ 
pany and its officers and Plager; under ^his plan such 
loans were made for the joint benefit and profit of defend¬ 
ant Storage Company and Plager; negotiations for the 
loan would be carried on by the Company’s officers and 
employes, moneys advanced by them, but the notes taken 
in Plager’s name; and I find that the loan to plaintiff was 
made jointly by the three defendants. 

The Company had advertised to arrange loans for its 
customers; the first advance of $75 was made by Hall, and 
the second advance of $100 by defendant Kgrrick. 

At that time defendant Karrick did tell her that the loan 
was to be made by Plager; that Plager was; out of the city 
for a day, and that during his absence Karrick would ad¬ 
vance the $100. 

46 5. Within a day or two thereafter the negotiable 
warehouse receipt was completed—-a 90-day note 

dated July 28, 1925 to the order of Plager! was prepared, 
and a typewritten statement of the same date showing a 
total loan of $600, and a balance due of $267.85 was pre¬ 
pared. The carbon copy only of this statement was pro- 
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duced in evidence; it does not show to whom plaintiff was 
indebted. 

Defendant Karrick gave the $500 note and the money to 
Mrs. Banta, an employe of the Storage Company, and di¬ 
rected her to take them to plaintiff at the LaFayette Hotel, 
and to close the transaction with plaintiff. 

Mrs. Banta carried out her instructions. Plaintiff was 
ill and was lying down. She was under the care of a physi¬ 
cian (who died before the trial). Plaintiff testified that 
she had suffered a nervous breakdown, and in her physi¬ 
cian’s opinion it was doubtful whether she was fit to travel. 

Mrs. Banta explained the $500 note, the amount and the 
term it was for, and handed the note to plaintiff; the latter 
had an opportunity to read the note but signed it without 
reading it, and handed it back to Mrs. Banta. 

Mrs. Banta also explained the warehouse receipt, ex¬ 
plained it covered the furniture plaintiff had made the loan 
on, and explained that the receipt was to be transferred 
to Harry S. Plager as the Storage Company did not make 
the loan. The receipt was handed to plaintiff, who signed 
it without reading it, and handed it back to Mrs. Banta. 
Mrs. Banta could not say as to plaintiff’s mental condition 
at this interview except that plaintiff’s conversation was 
sensible. 

Mrs. Banta also gave the original of the statement to 
plaintiff, and the balance of the money due. 

Upon returning to the office Mrs. Banta put the 
47 papers in the Company’s files in the Jaques matter 
in the office of defendant Karrick. She got all her 
instructions and the money from defendant Karrick, and 
did not remember that Plager ever talked with her about 
the matter. 

The note for $500, the warehouse receipt endorsed to 
Plager, and the carbon copy of the statement are made 
part hereof, and are marked respectively 3, 4, and 5. 

The warehouse receipt mentioned 267 items, but did not 
include some oriental rugs which were stored by plaintiff 
wi ht defendant Storage Company at the same time, and 
does specifically mention silverware. 

6. Within a day or two plaintiff left Washington for 
Houston having given her address to Mrs. Banta. 

On October 13, 1925 defendant Plager wrote plaintiff on 
the letterhead of the Storage Company stating that the 
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$500 note would soon be due and enclosing a pew note to be 
signed for $450, and requesting payment qf $111.25 for 
curtail, storage, and other expenses. The letter is marked 
6, and made part hereof. 

On October 28, 1925 Plager wrote plaintiff another letter, 
made part hereof, marked 7, stating that uhless some ar¬ 
rangement was made to curtail the note he would be com¬ 
pelled to sell the articles listed on the warehouse receipt 
to protect himself. 

On November 1, 1925 plaintiff wrote to Mr. Hall return¬ 
ing the first letter and stating that she did not know anv 
one in the Company except him, his brother, |and the young 
lady who brought her the money. The letter, marked 8, is 
made part hereof. 

7. In this situation Plager took the matter tip with James 
L. Karrick, who was absent from Washington when 
48 the goods were stored and the loan made. At about 
the same time attorneys for creditors of plaintiff 
were making inquiries about what propertjy she had on 
storage, and some attorneys were threatening attachment 
proceedings. 

What followed was done by the defendants and James L. 
Karrick for and on behalf of Plager and of the Storage 
Company. I find that any loss on the loan \yas to be borne 
by Plager, and that any final profit was his, yet the parties 
were all acting in concert and for the benefit |of the Storage 
Company, which absorbed a far greater amount of the 
money than did Plager. 

Out of the entire transaction, including the rugs, the 
Storage Company received $396.31, whilej Plager made 
$12.90, plus his claim of $125 for personal; services after 
the sale of November 5, 1925. 

In what followed none of the defendants gave any 
thought to plaintiff’s interests, or to what could be done to 
save anything for her. 

James L. Karrick advised that the property be sold to 
Plager in order to vest title in him, and thOt the property 
be immediately got out of the warehouse. 

Accordingly on a day early in November, probably No¬ 
vember 5, 1926, the parties went through the form of sell¬ 
ing the warehouse receipt and the property covered 
thereby, except the letters mentioned in Finding 6. No 
notice of the proposed sale was given to plaintiff or to any 
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one. Defendant Karrick made the offer, and Plager bid 
$500. The transaction occurred some time during the day, 
and in the lobbv of the warehouse, and was verv informal. 
James L. Karrick and two or three employes of the com¬ 
pany were the only other persons present. The sale was 
solely for the purpose of getting legal title into Plager, and 
it was arranged that no one should have an opportunity to 
buy other than Plager. No record of any kind was made 
of the occurrence, and no writing passed. 

49 I find that in making the private sale to Plager 
the parties expressly refrained from taking steps to 
get the highest price which could be obtained for the goods. 
Plager had been dealing in secondhand furniture for years; 
he was acquainted with the auctioneers and with the second¬ 
hand dealers in Washington, but he intentionally failed to 
give notice to any of them of the intended sale, and so con¬ 
ducted that sale that they could not be present and bid on 
the property. 

8. At about the time of the sale to Plager several second¬ 
hand furniture dealers made bids on the goods. These 
goods included pieces of furniture, and many boxes, bar¬ 
rels, and several chests, some of which were filled in whole 
or in part. The contents of these receptacles were not dis¬ 
played until after the sale to Plager. There is some ques¬ 
tion as to whether these bids were obtained before or after 
the sale. Defendants contend that they were made both 
before and after the sale. It is clear that after the goods 
were displayed and after the sale Robert Rosenberg made 
an offer of $525. 

As to the other bids Plager testified that those dealers 
looked at the furniture in a casual way. I find that these 
bids were not in a bona fide effort to sell the furniture or 
to get light on the value of the goods. 

Many of the goods were not exposed, and the examina¬ 
tion was only casual; and none of these dealers was invited 
to attend the sale. 

Both James L. Karrick and Plager were expert judges of 
furniture values, and did not need these bids to enable them 
to know the value of these goods. James L. Karrick testi¬ 
fied that he had bought and sold secondhand furniture about 
25 years. Plager had done the same since 1918, and James 
L. Karrick described Plager as being a remarkable judge of 
secondhand furniture values. 
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50 After the goods were opened up Robert Rosen¬ 
berg made a careful examination of the goods, and 

offered $525. This offer was rejected; then, jat the sugges¬ 
tion of James L. Karrick, Rosenberg put this) offer in writ¬ 
ing. The only jnirpose of getting the written!offer could be 
to use it as evidence in case trouble should develop in the 
future. 

9. After the sale to him Plager had the furniture laid 
out by the Storage Company so that it could be inspected, 
and he had it examined by Rosenberg and by representa¬ 
tives of C. G. Sloan and Company. For the cost of the labor 
here involved lie paid defendant company $67.50; there was 
no evidence that this was a reasonable charge. 

Thereafter Plager sent certain of the furniture to be 
sold at auction by C. G. Sloan and Company!; this brought 
$761.50 gross; Sloan charged a commission of 18%, and 
the net amount received by Plager was $624;43. 

Plager sold a metal bird and two other pieces to James 
L. Karrick for $12.50 at private sale. No one else ex¬ 
pressed any opinion as to the value of thesb articles, and 
the price was arrived at by bargaining betwebn them. 

Plager sold other furniture to Rosenberg ^it private sale 
for $175. 

Plager sold certain pictures and framed certificates to 
one Charles D. Frank for $35. Frank testified that he paid 
this for the frames only. Some of the certificates were 
personal and were highly prized by plaintiff but had no 
commercial value. At no cost to himself Plager could have 
kept these certificates to be returned to plaintiff, and his 
action in selling them was ruthless. The Evidence as to 
the value of the goods is in great conflict. I find that the 
figures given bv plaintiff in her testimonv arb far in excess 

~ •> •*. •'I 

of the fair market value of the property. I! also find that 
the price of $500 bid by Plager, which is about one- 

51 half of the gross price at which the g<j>ods were ulti¬ 
mately sold, is substantially less than the fair market 

value of the property. 

Except for the letters described in Finding 6 defendants 
gave no notice to plaintiff before making thej sales, and did 
not thereafter notify her what had been done with her 
property. 

10. Plager claims credit for storage charges for two 
months of $34, hauling to Sloan’s of $30, for j unpacking the 
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goods for display purposes, $67.50, and for the services lie 
gave the matter after he bought the goods, $125. 

11. On July 27, 1925 plaintiff also stored a number of 
oriental rugs with defendant company. A separate receipt 
was given for these, and this receipt was not transferred to 
Plager. In a suit by Brentano’s filed against plaintiff in 
the Municipal Court, No. 78876, a writ of attachment was 
issued to the Storage Company, and it replied admitting 
possession of the rugs. The rugs were sold at auction un¬ 


der order of the Court for the sum of $261. The Marshal 


paid defendant Storage Company $120.56 for storage and 
hauling and cleaning. 

12. Plaintiff returned to Washington sometime around 
June, 1926. She called at the Storage Company and asked 
to be shown to her rooms so that she could obtain some of 


her goods. She was informed that the Company had 
nothing for her. She asked for Mr. Hall, and was informed 
that he was no longer with the Company. She was told 
that Mr. Karrick was in charge, and she saw James L. 
Karrick. He merely told her that the Company had nothing 
for her. Plaintiff then made many efforts to learn what 
had happened. She visited the Storage Company fre¬ 
quently, and would wait for hours at a time. Finally she 
was told to see Mr. Plager, and she had great difficulty in 
finding him. When she did get to see him he told her that 
he had taken over the goods for the amount of the 
52 loan, and that he had proceeded to sell them to get 
his money back. He told her that some of the goods 
went to Sloan’s, and that the rest were sold at private sale. 


Plaintiff saw 


Plager a number of times. 


lie said he gave 


her no more information than that stated. Plaintiff said 


Plager told her there was a balance of $80 due her, but this 
he denied. This is fairly near the figure finally contended 
for by Plager, if his claim for $125 for personal expenses 
should be disallowed. 


Defendants persistently refused to make any accounting 
to plaintiff, and she finally retained counsel. There passed 
between him and the Storage Company letters marked re¬ 
spectively 9, 10, 11, and 12, made part hereof. After this 
exchange of letters neither side attempted to communicate 
with the other until the bringing of the suit. 

13. The answers of defendant are in keeping with their 
prior refusal to account. The answers do not disclose who 
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made the loan to plaintiff, and do not give her any ac¬ 
counting. The position of defendants as to who made the 
loan and what the property was sold for did not appear 
until the trial. I 

June 16, 1931. 

JESSE C. ADKINS, 

Justice. 

Memorandum on Petition for Rehearing. 

Defendants have filed an elaborate petition for rehearing, 

and have argued it at length. Their counsel Relieves that 

because of lapse of time since the trial my recollection of 

the testimony is inaccurate. It so happens! that I took 

copious notes of most of the testimony. I have studied 

these notes again very carefully in connection with 

53 the petition for rehearing. I think my notes ac- 

curatelv contain the substance of the tdstimonv. 

* * 

I have made some modifications in the findings, in part 
because defendants have attached to some of the findings 
meanings not intended by me. 

It seems to me that the case depends upon two questions 
of fact and one of law. The questions of fact! depend upon 
the substance of the testimony. j 

1. As to the first question of fact I am convinced that 
the loaii to plaintiff was made by all of the defendants. It 
is not important to my mind that the money niay have been 
advanced by Plager, and that as between Ihim and the 
Storage Company the risk of any loss on the loan was his. 
I have found—and I think the evidence requires me to find— 
that the loan was made as the result of a general practice 
of the company to cause loans to be made; on furniture 
stored with it. For many years these loans were made by 
the president of the Storage Company. He ceased the prac¬ 
tice about 7 years ago, and it w'as thereafter! continued by 
Plager. For many years the latter has been manager of 
the large real estate holdings of the president of the Stor¬ 
age Company. The profits to be made from tlie interest and 
other perquisites of the loans themselves were very slight— 
in this instance about $13. The income to be derived by the 
Storage Company was very substantial. In this case it has 
collected nearly $400. 

2. The next question of fact is whether thet*e was a bona 
fide sale of the goods stored by plaintiff in order to pay the 

i 

I 

i 



44 


FIDELITY STORAGE COMPANY ET AL. VS. 


notes due Plager, or whether the parties went through the 
form of a sale for the sole purpose of getting title to the 
goods in Plager. 

I have found originally—and I am compelled to adhere 
to that view—that the latter is what occurred. 

3. This brings us to the questions of law—whether 

54 this was a valid sale under the terms of the note. It 
seemed to me originally that these facts brought the 

case squarely within the decision of the Court of Appeals 
in the case of Bank v. Construction Co., 17 App. D. C. 524, 
and I am still of that opinion. 

4. I have made some modification in the findings: 

(a) I incorrectly stated the contents of plaintiff’s letter 
to Mr. Hall dated November 1, 1925 in Finding 6. How¬ 
ever the letter was and is part of the findings. I have 
eliminated the erroneous statement of its contents. 

(b) T cannot find in the warehouse receipt a description 
of the receptacle containing the silverware. I do not be¬ 
lieve that the silverware was included in the warehouse 
receipt assigned to Plager. But in the view I take of the 
main question this point is not material and I have there¬ 
fore eliminated the finding as to the silverware. 

(c) T have concluded that the contention of defendants 
as to the rugs is correct. 

The rugs were sold on an attachment issued by the Mu¬ 
nicipal Court in a suit against Mrs. Jaques. Out of the pro¬ 
ceeds of that sale the marshal paid $120.56 to the Storage 
Company on its bill for storage and cleaning. I originally 
proceeded on the theory that the burden is on the Storage 
Company to show the accuracy of this bill. On further con¬ 
sideration I have concluded that the burden is on plaintiff 
to show its inaccuracv. Plaintiff has given no evidence on 
this score. In the amended findings I have found against 
plaintiff on this item. 

(d) Defendants’ counsel objects to my failure to include 
manv items of evidence in the findings. It is true that the 
testimony of plaintiff in some respects was quite contra¬ 
dictory. As I understand it the findings should con- 

55 tain only the ultimate facts and not the evidence. 

Counsel for defendants argues with much persua¬ 
siveness that on these facts the sale was valid. I still think 
he is wrong, and that the sale was invalid under the de- 
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cision of the Court of Appeals in Bank v. Construction Co., 
supra. 

Therefore the petition for rehearing will be denied. The 
amended findings of fact will be substituted for the origi¬ 
nal findings, and the original conclusions of lajv will stand 
as modified by this memorandum. 

June 16, 1931. 

JESSE C. ADKINS, 

Justice. 

Final and Substituted Decree. 

i 

| 

Filed June 25, 1931. 

| 

* * * # * # # 


This cause coming on to be heard upon the petition of 
the defendants for rehearing and the parties having been 
fully heard upon said petition and the same having been 
duly considered by the Court, it is by the Coikrt this 25th 
day of June 1931, 1 

Ordered, adjudged, and decreed that the findings of fact 
filed herein on the 23d day of March 1931 andl the original 
decree passed herein on the 2d day of April 1931, be and 
the same hereby are vacated and set aside and for naught 
held j 

And it is ordered, adjudged, and decreed that |the amended 
findings of fact and conclusions of law filed lietein on June 
16, 1931, be and the same hereby are substituted for the 
aforesaid original findings of fact and conclusions of law 
And it is further ordered, adjudged, and decreed that the 
sale of plaintiff’s goods, furniture and household effects, 
but not including rugs, made or purporting to have 
56 been made in November 1925, to Harry S. Plager and 
all sales subsequent thereto, including tliq sale by said 
Plager to James L. Karrick of certain of said goods for the 
sum of $12.50, be and the same are hereby declared null 
and void and for naught held, and the title thereto is hereby 
revested in the plaintiff 

And it appearing to the Court that said goods, furniture 
and household effects are no longer in the possjession of the 
defendants or any of them, it is further 

Ordered, adjudged, and decreed that the plaintiff recover 
from the defendants and each of them the fair market value 
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of the said goods, household effects and furniture itemized 
in the schedule accompanying the warehouse receipt, filed 
as an exhibit in this cause, and excluding rugs stored with 
the defendants by the plaintiff and seized by the United 
States Marshal, together with interest on the total amount 
found to be the fair value thereof, from the 30th day of No¬ 
vember, A. D. 1925, but without any credits to the defend¬ 
ants for any items expended by the defendant Plager. 

It is further Ordered that the defendants be credited with 
the loan of Six Hundred Dollars to the plaintiff and with 
storage charges from October 28 to November 5, 1925, to¬ 
gether with interest on said loan of Six Hundred Dollars 
from October 28 to November 5, 1925. 

It is further Ordered that this cause be and the same 

is herebv referred to the Auditor to fix the amount of the 
* 

liability of the defendants and each of them in accordance 
with this decree, and amended and substituted findings of 
fact, conclusions of law, and opinion of this Court, dated 
June 16, 1931, and filed in this cause, and that costs of this 
cause to date be and the same hereby are adjudged against 
the defendants hereto and each of them, same to be taxed by 
the Clerk. 

Bv the Court: 

JESSE C. ADKINS, 

Justice. 

57 From the foregoing final and substituted decree 
the defendants noted an appeal to the Court of Ap¬ 
peals and bond to act as a supersedeas was fixed in the 
sum of ten thousand dollars and for costs in the sum of 
$100 or a cash deposit of fiftv dollars in lieu thereof. 

JESSE C. ADKINS, 

Justice. 


Memoranda. 

July 9, 1931.—Supersedeas Undertaking on Appeal— 
$10,000.00—Approved and filed. 

$50 deposited in lieu of bond on appeal. 

July 14, 1931.—Statement of Evidence—in duplicate— 
filed. ‘ 
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Assignments of Error. 

i 

Filed July 22, 1931. 

• * * # # # * 

i 

Come now the defendants and each of them and for as¬ 
signments of error state that the Court below'erred as fol¬ 
lows : 

1. In not dismissing plaintiff’s bill of complaint as to 
each and all of defendants. 

2. In not holding that upon plaintiff’s default under her 

collateral notes the defendant Plager had alright to sell 
plaintiff’s goods at public or private sale and fo buy in said 
goods himself and that said Plager had lawfully exercised 
the power of sale conferred on him by his Contract with 
plaintiff. I 

3. In holding bv its substituted decree that the sale of 

plaintiff’s goods by Plager was null ^nd void and 
58 that thereafter title to the goods sold continued 
vested in plaintiff Jaques. 

4. In decreeing plaintiff entitled to recover I from defend¬ 
ants the value of her goods stored. 

5. In finding contrary to all the evidence! in the cause 
that plaintiff believed she was obtaining a loan from the 
Fidelity Storage Company. 

6. In finding that the loans to plaintiff were made by the 
three defendants. 

7. In not finding that plaintiff ignored intentionally the 
obligations on her imposed by her loan transactions and 
in not finding that after reading the letter, plaintiff sent 
Hall defendant Plager was justified in exercising and did 
exercise lawfully the powers of sale conferred on him. 

8. In finding that Plager in exercising hi£ rights when 
the security for his loans was endangered Was acting for 
the benefit of the Fidelity Storage Company! and refusing 
to find his object was self protection. 

9. In not finding that defendants honestlv made sale 

under the $500 collateral note believing tjiat otherwise 
Plager would lose in part the money loaned and that he 
and the storage company might be involved in litigation 
and expense. I 

10. In finding defendants merely went through the form 
of a sale and in finding without evidence, that it was ar- 
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ranged no one except Plager should have opportunity to 
buy. 

11. In finding contrary to the evidence that defendants 
expressly and intentionallv refrained from endeavors to 
obtain the highest price for plaintiff’s goods and not find¬ 
ing* their endeavors were actuated wliollv bv a desire to 
save Plager from loss. 

12. In finding* without evidence that efforts to get bids 
from secondhand dealers were not bona fide. 

59 13. In finding* there was no evidence the storage 

company’s charges made against Plager were rea¬ 
sonable, the evidence showing the charges were the com¬ 
pany’s usual charges. 

14. In finding without evidence that Plager’s action in 
selling* plaintiff’s pictures to Frank was ruthless. 

15. In not finding that defendants were willing to account 
to an attorney for plaintiff but in view of plaintiff’s atti¬ 
tude and conduct it was not possible to make any other ac¬ 
counting to plaintiff than the information given her. 

16. In criticising the answers of defendants to a bill of 
complaint that contained obviously false statements and 
which were known to be untrue by plaintiff and the untruth 
of which could have been easily ascertained before the bill 
was filed. 

17. In finding the case was controlled by a case in the 
Court of Appeals not similar hereto and in refusing to fol¬ 
low opinions of the IT. S. Supreme Court and of many of the 
highest State courts in cases that are on all fours hereto. 

18. In not finding that the silverware was included within 
the warehouse receipt assigned to Plager and that same 
was as plaintiff stated in writing worth not over $50. 

19. In ignoring the many obviously untrue statements by 
plaintiff prejudicial to her case and yet giving full credence 
to her evidence, expressly contradicted, of her interviews 
with defendants. 


20. In permitting counsel for plaintiff to meet the pinch 
of their case by replacing plaintiff on the stand to admit 
her signatures after defendants in their case showed they 
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could prove her charges her signature wasj forged were 


without foundation. 


C. H. MERILLAT, • 

Attorney for Defendants. 


60 


Service acknowledged this 18 day of | Julv, 1931. 

GODFREY L. MUNTER, 

E. HILTON JACKSON, 

Attorneys fdr Plaintiff. 

Motion to Strike Objections and Amendments. 
Filed August 3, 1931. 


* 




# 


Come now the defendants and appellants find move the 
Court to strike appellee’s objections and amendments to 
appellants’ Statement of Evidence from the files. 

And for reasons therefor state: 

1. That said Objections and Amendments have been filed 

in violation of the rules of this Court which require that 
same shall be filed within fifteen days from thd date of serv¬ 
ice of Appellants’ Statement of Evidence arid that as the 
record herein shows said Statement of Evidcnjcc was served 
on the 14tli day of July 1931 and said Objections and 
Amendments were not served on counsel for appellants 
until July 30, 1931. j 

2. That said Objections and Amendments in consider¬ 
able part are statements of conclusions and riot of the evi¬ 
dence adduced at the trial of this cause. 

C. H. MERILLAT, 
Attorney for Appellants. 

To Mr. E. Hilton Jackson and Godfrey Muntdr, 

Attorneys for Appellees: 

Please take notice that the foregoing motiori will be called 
to the attention of Mr. Justice Adkins upon his return to 
1 lie bench from his summer vacation on, to wit, September 
19,1931, at 10 a. m. or as soon thereafter as counsel may be 
heard. 

C. H. MERJLLAT, 
Attorney for Appellants. 

4—5560a 


i 
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Service acknowledged this 3rd day of August, 
1931. 


GODFREY L. MUNTER, 
Attorney for Appellees. 


Memorandum. 


August 21, 1931.—Statement of Evidence submitted 
(Letts, J.) 


Memorandum of Court. 

Filed September 28, 1931. 

# 1 # * * # * * 

In the language of the order of the Supreme Court in 
Chateau gay Iron Co., 128 U. S. 557 I consider it my duty to 
settle the statement of evidence according to the truth of 
the matters which took place before me at the trial. 

Where there is dispute between counsel as to what did 
occur, in deciding that dispute I think I am entitled to 
every available assistance, including the written objections 
by counsel for plaintiff to defendant’s statement of evi¬ 
dence. It is true that those objections were filed several 
days after the time fixed in Law Rule 46, par. 3. 

Therefore I will deny defendant’s motion to strike plain¬ 
tiff’s objections and amendments. If defendant desires 
this action, an exception thereto may be included in the 
statement of evidence. 

September 28, 1931. 

JESSE C. ADKINS, 

J usticc. 


62 Order Denying Motion to Strike. 

Filed September 28, 1931. 
******* 

This cause coming on for hearing on the motion of coun¬ 
sel for plaintiff filed herein on the 3d day of August, 1931, 
to strike from the files the Objections of Appellee filed July 
30, 1931 to the Statement of Evidence filed by appellant 
and counsel for the respective parties having been heard 
by the Court, the Court finds that said Objections of Ap- 
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pcllee were filed after the time limited by the rules of this 
Court for filing same, but the Court being of opinion that 
in settling and signing a Statement of Evidence herein it 
is entitled to consider said objections filed out of time and 
to hear counsel for Appellee in the settlement of said bill 
of exceptions, it is by the Court this 28th day of September, 
1931, I 

Adjudged and ordered that the aforesaid motion filed 
herein on the 3d day of August, 1931, to strike from the files 
Appellee’s objections to the Statement of Evidence, be, 
and the same herebv is, overruled. 

JESSE C. ADKINS, 

Justice. 

i 

The appellants by their counsel in open Court at the time 
of signing the above order noted an exception to the action 
and order of the Court. ! 

JESSE C. ADKINS, 

Justice. 

63 Order Extending Time to File Record. 

Filed October 19, 1931. j 

Court of Appeals of the District of Columbia, October 

Term, 1931. ; 

No. 1849, Original. Equity. No. 418314. 

Harry S. Plager et al., Petitioners, 

v - I 

i 

Mary A. Jaques. 


On consideration of the motion for an extension of time 
to and including November 13, 1931, within which to file the 
transcript of record in the above entitled' cause in this 
Court, 

It is by the Court this day ordered that feaid motion be 
and the same is hereby granted and the time extended as 
prayed. 

Per Mr. Chief Justice MARTIN, 

October 16, 1931. 

A true copy. Test: 

[seal.] HENRY w. HODGrES, 

Clerk of the Court of Appeals 

of the District of Columbia. 
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Order Extending Time for Signing Statement of Evidence. 

Filed October 19, 1931. 
###*## # 

It appearing that the Court of Appeals has extended 
until November 13, 1931, the time within which to file the 
transcript of record in the above entitled cause, it is 
64 by the Court this 19th day of October, 1931, 

Adjudged and ordered, counsel for both plaintiff 
and defendants agreeing, that the time for settling and 
signing the statement of evidence in the above entitled 
cause be and the same hereby is extended to and including 
the 11th dav of November, 1931. 

JESSE C. ADKINS, 

Justice. 

0. K. 

E. HILTON JACKSON, 

Of Counsel for Plaintiff. 

Order for Transcript of Record. 

Filed July 22,1931. 

* ! # # # * * * 


The Clerk will please prepare a transcript of record on 
appeal and will include therein the following: 

1. Bill of complaint. 

2. Answers of each defendant. 

3. Findings of Fact and Conclusions of law dated, to wit, 
March 24, 1931. 

4. Decree. 

5. Petition for Rehearing. 

6. Order extending time for filing bond and statement of 
evidence pending rehearing. 

7. Amended Findings of Fact and Conclusions of Law. 

8. Substituted final decree. 

9. Memo, of appeal noted and bond fixed. 

10. Memo, of filing of bond. 

11. Memo, of filing of Statement of Evidence. 

12. Statement of Evidence and Memo, of date of sub¬ 


mission. 
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13. Assignments of Error. 

65 14. This Designation of Record. 

C. H. MERILLAT, 
Attorney for Defendants. 

i 

Service of copy of foregoing acknowledged this 18th day 
of July, 1931. ! 

GODFREY L. MUNTER, 

E. HILTON JACKSON, 

Attorneys for Plaintiff. 

Additional Designation of Record. 

i 

Filed October 19, 1931. 


* 


The Clerk will please include in the transcript of record 
on appeal in the above entitled cause the following addi¬ 
tional matters: 

1. Defendants’ motion to strike objections of plaintiff to 
the statement of evidence. 

2. Memorandum opinion of the court dated September 

28, 1931. ! 

3. Order denying motion to strike plaintiff’s (appellee’s) 
objections to statement of evidence. 

4. Order extending time for settling and signing the 
statement of evidence. 

5. Order extending time for filing transcript of record 
in Court of Appeals. 

6. This additional designation of record.! 

C. H. MERILLAT, 

Attorney fof Defendants. 


Service of copy of foregoing acknowledged this 19 dav 
of October, 1931. 

E. HILTON JACKSON, 

Counsel for Plaintiff. 
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66 Order Extending Time to File Record. 

Filed November 11, 1931. 

Court of Appeals of the District of Columbia, October 

Term, 1931. 

No. 1849, Original. Equity. No. 4S314 

Harry S. Plager, David B. Karrick, and Fidelity Storage 

Company, Petitioners, 


v. 

Mary A. Jaques. 

On consideration of the petition for a further extension 
of time to and including November 30, 1931, within which 
to file the transcript of record in the above entitled cause 
in this Court, 

It is by the Court this day ordered that said petition be 
and the same is hereby granted and the time extended as 
prayed. 

1 Per Mr. Chief Justice MARTIN, 

November 7, 1931. 

A true copy. Test: 

[seal.] ^ HENRY W. HODGES, 

Clerk Court of Appeals, D. C. 

Order Extending Time for Signing Statement of Evidence. 

Filed November 11, 1931. 


It appearing that the Court of Appeals has extended 
until November 30th 1931, the time within which to file the 
transcript of record in the above entitled cause, it is by the 
Court this 10th day of November 1931 

Adjudged and ordered, counsel for both plaintiff 
67 and defendants agreeing, that the time for settling 
and signing the statement of evidence in the above 
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entitled cause be and the same hereby is further extended 
to and including the 28th day of November 1931 j 

JESSE C. ADKINS, 

l Justice. 

Consented to. 

C. H. MERILLAT, I 

Atty. for Defendants. 

E. HILTON JACKSON, j 

Atty. for Plaintiff. 

i 

i 

; 

Second Additional Designation of Record. 

Filed November 11, 1931. 

* * # # * # # 

i 

The Clerk will please include in the transcript of record 
on appeal in the above entitled cause the following addi¬ 
tional matters: 

i 

1. Order of November 10, 1931, further extending time 
for settling and signing statement of evidence. ! 

2. Order of Court of Appeals of November 7, 1931, 
extending time for filing transcript of record in Court of 
Appeals. 

3. This second additional designation of record. 

C. H. MERILLAT, 
Attorney for Defendants. 

Copy of foregoing delivered to E. Hilton Jackson’s office 
(counsel for plaintiff) this 11th day of Nov. 1931. 

C. H. MERILLAT. 

i 

68 Additional Assignments of Error. 

Filed November 25, 1931. 

* * * # # * j # 

i 

Come now the defendants and make the following addi¬ 
tional assignments of error: 

21. In permitting plaintiff over objection and exception 
to testify if she signed anything at the Lafayette hotel 
other than the Houston address of her son she did not 
remember it. 


i 
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22. In not requiring plaintiff to put in evidence the $100 
note and the warehouse receipt when plaintiff had called on 
defendants to produce same. 

23. In admitting in evidence the alleged list of plaintiff’s 
goods and values on said list, over defendants’ objection 
and exception and motion to strike. 

24. In considering in settling the statement of evidence 
the objections of appellee filed out of time to appellants’ 
statement of evidence and to inclusion in said statement of 
evidence of the alleged list of plaintiff’s goods and other 
matters not specifically enumerated. 

25. In permitting witness Hall in view of his other testi¬ 
mony to state plaintiff’s furniture was worth $2,000. 

26. In permitting witness Hall to testify he had told 
David Karrick he would not make the loan. 

27. In permitting witness Hall to testify the silverware 
was not included in the loan and warehouse receipt as Hall 
obviously on his own evidence knew nothing on this point. 

28. In permitting Hall to testify he told Plager if Mrs. 
Jaques brought suit he would testify against Plager. 

29. In permitting witness Enquist to testify as to 
69 plaintiff’s furniture while she was living in Meridian 
Mansions. 


CIIAS. II. MERILLAT, 
Attorney for Defendants. 


Copy of foregoing 
vember 1931. 

i 


acknowledged this 25th day of Xo- 

GODFREY L. MUNTER, 

Counsel for Plaintiff. 


Memorandum. 

November 25, 1931.—Statement of Evidence approved 
and signed (in duplicate). 

Additional Designation of Record. 

Filed November 25, 1931. 

****### 

The Clerk will please include in preparing the transcript 
of record on appeal herein the further additional matters: 
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1. Additional assignments of error filed November 25, 

1931. | 

2. This additional designation. 

C. H. MERIOLiLAT, 

Attorney for Defendants. 

| 

Service of copy of foregoing acknowledged!this 25th day 
of November, 1931. 

E. HILTON JACKSON, 

Counsel fbr Plaintiff. 

j 

70 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 69, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are jmadc part of 
this transcript, in cause No. 48314, wherein Mary A. 
Jaques is Plaintiff and Fidelity Storage Company, a Cor¬ 
poration, et al. are Defendants, as the same iremains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe !my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of November, 193l!. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

71 Filed Jul. 14, 1931. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48314. j 

i 

Mary A. Jaques, Plaintiff, 

; 

vs. 

Harry S. Plager et al., Defendaiits. 

Statement of Evidence. 

Be it remembered that at the trial of this case, held before 

7 

Mr. Justice Jesse C. Adkins, beginning on October 14, 1930, 
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and continuing from day to day thereafter until the hearing 
was concluded the following proceedings occurred and the 
following evidence was adduced: 

The plaintiff, Mary A. Jaques, testified that she was over 
65 years of age and was the widow of a naval officer who had 
died in 1916.' At the time of her husband’s death their home 
was full of the most beautiful furniture, valuable fixtures, 
silverware and paintings. The furniture was all antiques 
of much value and the best quality. 

After her husband’s death she had moved to Washington, 
D. C., and had a splendid apartment of nine rooms at 2400 
Sixteenth Street, N. W., full of these valuable things. 

She had stored things at the Fidelity Storage Company 
previously to July 1925. All her dealings had been with 
Henrv B. Hall who was the onlv one she knew or had met 
at the storage company. Her dealings with Mr. Hall had 
always been satisfactorv and bv reason of it she had abso- 
lute confidence in the Fidelity Storage Company and be¬ 
lieved she would be fairly treated by its officers. 

She was living in an apartment on Columbia Road in 
July 1925, when she called up the storage company on the 
telephone and talked to Mr. Hall. She was in straitened 
financial circumstances and desired to proceed to Houston, 
Texas, to see her son. She had received a prospectus from 
the storage company stating that by reason of its banking- 
connections, it could arrange loans on furniture stored with 
it. She desired to store her furniture, rugs and silverware 
with the Fidelity Storage Company and called Mr. Hall, 
the superintendent, on the telephone. Pursuant to telephone 
conversation she went to see Mr. Hall at the office of the 
company and explained her financial situation to him and 
arranged to store her goods with the company, providing 
she could obtain sufficient loan to meet her requirements. 
That Mr. Hall on that occasion advanced $75 to her with 
which to pay her rent. Thereafter, their estimator, 
72 Mr. Hall, came over and looked over the contents and 
decided to take three rooms irrespective of what she 
was going to pack. 

The driver came to pack up and take away her goods and 
gave her certain receipts, which receipts she produced and 
they were placed in evidence. The receipts were num¬ 
bered 10990, 10991, 10992, 12759, 12760 and 12756 and were 
as follows: 
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“Fidelity Storage Company, 1420 U St. N. W. 

j 

Driver’s Receipt. 

i 

No. 10990. 


This is only a memorandum acknowledgment; a ware¬ 
house receipt will be sent later at which tiijne this paper 
becomes void. 


Jujv 23, 1925. 


Received from Mrs. W. H. Jocaris, 1884 Columbia Rd., 
the articles enumerated below subject to the condition that 
the responsibility of the company is limited to the sum of 
fifty dollars for any article or contents of ajny container; 
unless a higher value is declared and higher rate paid. 

To be stored in private room: -. 

To be stored in open storage: %ths of van load II. H. 
goods. 

To be stored in vault and valued at $—: Td storage. 

To be stored in moth proof storage and yalued at $—: 


— carpets and — rugs to be cleaned: —. 

(Signed) ' P. FRAZIER, 

Driver.” 

Driver’s receipt No. 10991 was dated July|27, 1925, and 
recited receipt from plaintiff as Mrs. Jocaris at 1884 Co¬ 
lumbia Road of 5 large rugs and 5 small rugs “to be cleaned 
and put in moth proof” and was signed by Frazier. 

Driver’s receipt No. 10992, dated July 27,11925, recited 
receipt from plaintiff as Mrs. Jocaris at 1$84 Columbia 
Road of “% of van load” of household goods for storage 
and was signed by Frazier. 

Driver’s receipt No. 12759, dated July 23,j 1925, recited 
receipt from plaintiff as Mrs. Jocaris at 1884 Columbia 
Road of one van load of household goods fot storage and 
w r as signed by Frazier. 

Driver’s receipt No. 12760, dated July 23,11925, recited 
receipt from plaintiff as Mrs. Jocaris at 1^84 Columbia 
Road of %ths of a van load of household goods for storage 
and was signed by Frazier. 

Driver’s receipt No. 12756, dated July 23,j 1925, recited 
receipt from Mrs. W. H. Jocaris, 1884 Columbia Road, of 


i 
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1 box in vault storage, valued at $500, signed by Frazier as 
driver. 

73 Defendants’ packers packed the things in her pres¬ 
ence and the fragile things under her direction. They 

took all her fine china; it took two days. The first dav tliev 
took away the things that did not need to be packed; the 
second day the fragile things were all packed. As far as 
she recalled she thought there were eight loads. 'When all 
her property was moved she was told by the man that she 
would afterwards be furnished an itemized list of her prop¬ 
erty but she never received such a list. 

There was introduced in evidence a pamphlet issued by 
the Fidelity- Storage Company advertising its business and 
among other things stating: 

“Monev Advanced. Through our banking facilities we 
can arrange loans on household goods, automobiles and 
other property at 6 per cent per annum. 

“You may not need the money now, but occasion might 
arise when it would be a comfort to know that your goods 
arc stored where you can negotiate a loan.” 

74 Plaintiff’s counsel called on the defendants to pro¬ 
duce any notes or warehouse receipts they had of the 

plaintiff and there was produced a note dated July 27,1925, 
for $100 purporting to have been received by plaintiff from 
Harry S. Plager and a note for $500 purporting to have 
been received by plaintiff from Harry S. Plager and also 
a warehouse receipt given to plaintiff and purporting to 
have been assigned by plaintiff to Harry S. Plager, being 
the same papers hereafter set forth or referred to. 

The witness testified that the following paper, in the 
handwriting of Henry B. Hall, except the signature, had 
been signed by her and represented that amount of money 
which Henry B. Hall had loaned to her: 

' “Washington, D. C., July 23d, 1925. 

“Received of Henry B. Hall Seventy five Dollars, to be 
returned to him when loan is made. 

00 

MARY A. JAQUES.” 

The witness denied that the note for $100 bore her signa¬ 
ture, and said that it was a forgery. 
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The witness also denied that it was her signature to the 
warehouse receipt dated July 23, 1925, and testified that 
paper was a forgery. 

In answer to her counsel, witness testified that she never 

at any time had met David B. Karrick or Harry S. Plager 

until after her goods had been sold, as she learned when 

she came to Washington some time in May 1926 and called 

at the Fidelity Storage Company. She had neyer received 

any statement from the company of what property they sold 

or why it was sold. 

* 

Witness testified that she had gone to the Lafayette Hotel 
when her goods were stored. She was suffering from a 
nervous breakdown and had taken some medicine and was 
verv sick and very weak and lav in bed and was under the 
care of the hotel physician, who had ordered |her to bed; 
she did not know what she signed at that hotel but that a 
young woman from the storage company had called to see 
her while witness was in bed and had given her a very small 
sum of money and she had signed some papers but what 
they were she did not know, nor the amount of money re¬ 
ceived. This young woman said Mrs. Jaques we would 
like to have as correct an address as vou can give us. She 
handed witness what looked like a printed fonp and a foun¬ 
tain pen and witness gave her the address of jwitness’ son 
in Houston, Texas. She did not recall signing anything 
else in that connection; if she did she did not remember, this 
last being admitted over defendants’ objection and excep¬ 
tion that witness was bound bv what she signedi The voung 
woman remained just long enough for witnes$ to sign her 
name and give the address. She said “Mrs. Jaques 
75 here is that balance of the loan”. Witness did not 
remember what was the balance. She did not leave 
any documents with witness. She did not s|av anvthing 
about an inventory of the goods or warehouse receipt. She 
did not know what she signed and signed the papers with¬ 
out reading them and gave them back to Mrs. Banta. In 
negotiating for the storage of her belongings and the loan 
she understood and believed that she was dealing with the 
Fidelity Storage Company and the people wilh whom she 
dealt were acting in its behalf. And she never met Mr. 
Plager nor any of the Karricks until after slie came back 
from Texas and claimed her property. 


i 
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After thi^ young woman came to tlie Lafayette Hotel, 
the next day witness went to Texas. Tier physician was in 
doubt whether she was able to make the journey. 

The next dav she left on the afternoon train. “I re- 
ceived a copy without any signature of the note which I 
handed to Mr. Munter. I think I got a letter with that 
note. I haven’t that letter”. 

The next she knew concerning her goods was that in May 
1926 she came back to Washington. She saw Miss Ander¬ 
son (now Mrs. Banta) and a man. She wanted to be taken 
up to her private rooms and get something out of the goods. 
The man said they had nothing there for her. She asked 
for Mr. Hall and the answer was that he was not with them. 
They would not tell her where Mr. Hall was. She was told 
Mr. Karrick was in charge and saw him. Her impression 
was it was the older Mr. Ivarrick. He said thev had nothing 
there for her. She replied she had three private rooms and 
rugs in cold storage. He simply said they had nothing 
there for her. She was there three days from the time thev 
opened until they closed, simply sat there. She got no other 
information. At the end of three davs she said if no one 
would give her information she would take them where thev 
would be compelled to talk. She telephoned the company 
and said she was going to give them one more chance to 
give the information she was asking and thev said she would 
have to go to Mr. Plager. She asked who he was and they 
said he had a garage on N Street. Plager said he knew 
nothing at all about it; it was up to the storage people. 
She saw Plager a number of times and he never gave her 
any more information except that he told her one time 
that lie had bought in her goods and had sold them. 
76 Counsel for plaintiff introduced in evidence the 
$500 note which had been produced and which witness 
testified bore her signature but stated that she knew nothing 
whatever about it except that it was her signature and she 
had signed whatever was put before her by the young 
woman who had called. 

Said note was as follows: 
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“$500.00. 


Law Reporter Blank No. 65. 

i 

l 

‘ * Collateral Note — General. 

i 

Washington, D. C., July 28, 1925. 


“Ninety days after date I promise to pay tojthe order of 
Harry S. Plager Five Hundred 00/100 Dollars; at 1420 You 
Street, N. W. without defalcation, for value received, with 
interest at the rate of 6 per centum per annum from the 
date hereof till paid, and as collateral security!for the pay¬ 
ment of this obligation on the day of the maturity thereof, 
have delivered therewith the following, that; is to sav: 
Fidelity Storage Company’s Warehouse Receipt dr22357, 
dated July 23, 1925, which property I hereby certify, it 
being one of the conditions upon which this loan is made, 
belongs absolutely to me, that there are no prior liens 
against it, and that I have a right to pledge it and hereby 
authorize and empower the holder of this obligation (pro¬ 
vided the same be not paid at maturity) to Sell said col¬ 
lateral at public or private sale, at the option of the said 
holder and to transfer, assign, and deliver the same to the 
purchaser or purchasers thereof without reference or notice 
to me; and if in the opinion of the holder of tips obligation 
the value of said collaterals or any substitutes hereafter de¬ 
posited should at any time be less than five hundred dol¬ 
lars, the undersigned shall upon demand furnish such fur¬ 
ther security as will be satisfactory to said holder, and in 
case of failure so to do, this note thereupon, ht the option 
of said holder, shall become due and payable forthwith, and 
the whole or any part or parts of said securities, or sub¬ 
stitutes, or additions, may be sold as herein jprovided, at 
the option of said holder, and in case of any dale or other 
disposition of any of the securities aforesaid, |the proceeds 
thereof shall be applied in the first place to the payment of 
all costs and expenses incurred; in the second place to the 
payment of the amount then due on this obligation; and 
lastly to return to me whatever residue, if ahy, may then 
remain; it being also distinctly understood that should there 
be any deficiency I further promise and agrde to pay the 
same to the holder of this obligation on demand. 

“It is also agreed and understood that upoin the sale of 
any of the said collaterals, the holder of this iobligation at 
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his option may become the purchaser thereof, and hold the 
same thereafter in his own right, absolutely free from any 
claim of the undersigned. 

‘ 4 This deposit of security is without prejudice to the 
right of the holder of this note at his option to enforce 
collection of the same after its maturity by suit or in other 
lawful manner. 

(Signed) MARY A. JAQUES, 

(Mrs. W. H. JAQUES,) 
Address: 304 West Drew Avenue, 

Houston, Texas.’’ 

No. 1. Due Oct. 26, 1925. 

Counsel for defendants inquired whether or not the plain¬ 
tiff was not going to introduce in evidence the $100 note 
and the warehouse receipt but counsel for plaintiff stated 
that they did not intend to do so, inasmuch as the witness 
had not admitted her signature to those papers. Counsel 
for defendants moved the court to require the introduction 
of said papers in evidence, inasmuch as their production 
had been called for but the court declined so to order and 
an exception was noted by defendants’ counsel. 

77 Mrs. Jaques on direct examination testified that 
after the controversy had arisen she from time to 
time as she could remember made a memorandum of articles 
which she had received from her husband. She visited 
galleries, auction rooms, antique shops and other places 
and there saw similar articles which she priced or heard 
prices for them. In this manner she had made up a list of 
the goods and their values, which list she had given to her 
counsel and she identified a typewritten list as being a cor¬ 
rect list of what she had remembered from time to time in 
fixing the values of various items she also took into con¬ 
sideration the prices that she recollected her husband had 
paid for them and also what they were worth to her as a 
householder. Thereupon her counsel offered the same in 
evidence and over objection and exception of counsel for 
defendants that neither the list of articles nor the valuations 
could be established as evidence in such a manner and that 
there was better evidence in the form of the warehouse re¬ 
ceipt signed by witness and produced by defendants’ coun¬ 
sel in response to a call for production made by plaintiff’s 
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counsel, the court after stating that said warehouse receipt 
had not yet been proved and received in evidence stated that 
he would receive the same in evidence for what jit was worth, 
to which ruling and denial of a motion to stride same from 
the record defendants duly noted an exception. There¬ 
upon witness was interrogated as to various articles on the 
list at some length, whereupon the court on its own motion 
asked if defendants had not a correct list of what was 
stored to which counsel for defendants replied that there 
was in the form of a warehouse receipt anfl on counsel 
stating they would prove same and plaintiff’s signature 
thereto the court suggested that plaintiff’s jcounsel then 
take the warehouse receipt and interrogate plaintiff there¬ 
on, which was done. 

The said list was as follows: 


78 Copy of Complete List. 

Antiques and Furniture. 

1 Hand made oval extension mahogany (solid)! ex¬ 
tension dining table with seven extra leases, 
seating eighteen people .!. . . 

1 Hand made oval extension mahogany (solid) 
dining table with five extra leaves seating jsix- 
teen people.} .. . 

1 Grandfather’s clock (Mahogany) . |... 

1 Grandfather’s clock (Mahogany) . (... 

1 Claw feet swivel card table (Mahogany) . . j . . . 

| i i it it t i ii it 

1 Carved leg table,? with drop leaves (Mahogany). 

^ t i a a it it a a 

1 Sheraton Drop Leaf card table. j. . . . 

1 Small two drop leaf table (Sheraton). j. . . . 

1 Large Writing Desk with secret drawers (|Ma- 
hogy/ay) .i . . . 

1 Lady Susan Boudior Desk (three legs) 

1 High Boy (Mahogany) . j... . 


1 Queen Ann Low Boy (Pot and Kettle) 

1 Low Boy (Mahogany) .\.. . . 

1 Low Bov “ j.. . . 

1 Low Boy “ j. . . . 

1 China Closet (Mahogany) . 

1 Sheraton (French) inlaid afternoon tea table, 
two shelves with gold rails. j. . . . 

5—5560a 


$375.00 


200.00 
200.00 
175.00 
150.00 
75.00 
120.00 
60.00 
125.00 
75.00 


300.00 
400.00 
350.00 
250.00 
350.00 
195.00 
175.00 
165.00 
200.00 

500.00 


i 

i 
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1 Sheraton (French) inlaid afternoon tea table, 

small, one shelf, marble top . 300.00 

4 Round carved back chairs (Mahogany) at $40.00 

each .. 160.00 

4 Square carted back chairs (Mahogany) up¬ 
holstered in French Red Brocade at $39.00 
each . 156.00 

3 Square curved backs chairs (Mahogany) up¬ 
holstered in tapestry . 120.00 

2 Black earned chairs upholstered in tapestry. . . 75.00 

1 Sideboard, very large (Mahogany) . 400.00 

1 Sideboard, sleigh period (Mahogany) .. 250.00 

1 Double bed, sleigh period “ . 200.00 

1 Desk, sleigh period “ . 75.0- 

1 Double bed, carved leg-, four poster (Mahogany) 350.00 
1 Table, carved leg-, square two drop leaf (Ma¬ 
hogany) . 175.00 

1 Round table with claw feet (Mahogany). 150.00 

1 Antique mirror, oval “ . 75.00 

1 Large colonial mirror, deep gold frame. . 200.00 

79 1 Smaller colonial mirror, deep gold frame 175.00 

1 Large colonial mirror, 3x6 feet. 200.00 

1 Sheraton sofa upholstered in tapestry. 175.00 

1 Antique sofa beautifully carved winged legs, 

tapestry (mahogany) . 175.00 

1 Safa, claw feet, blue and gold brocade (Rose¬ 
wood) . 200.00 

1 Safa, claw feet, tapestry (mahogany). 150.00 

1 Sofa, large Chesterfield, upholstered in red 
French brocade. 300.00 

1 Patent rocker, same period, same upholstery. . 150.00 

4 Chairs to match. 180.00 

4 Occasional chairs, same set and period. 125.00 

2 Teakwood carved chairs, tapestry . 90.00 

2 George Washington chairs, tapestry. 200.00 

1 Large yellow china closet in two sections. 400.00 

1 Corner serving taZte to match. 75.00 

14 Yellow rush bottom chairs to match @ $30.00 420.00 

1 Yellow rocker, large. 50.00 

1 Yellow rocker, small. 25.00 

1 Serving table, carved legs (Mahogany). 50.00 

2 Wardrobes with cathedral doors, with cornices 

(solid mahogany) @ $250.00 . 500.00 


10,766.00 
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Silver, Solid, Antique, Period, Silver plated. 

4 Single silver candlesticks, Georgian.[ . . $185.00 

1 Single teapot (No other pieces) (Georgian)! . . 175.00 

1 Large salad bowl on base, Georgian.i . . 200.00 

1 Smaller salad bowl, Gold lined, Chrysanthemum, 

Georgian . |... 125.00 

1 Pair tall candelabra, three candles to a branch, 

Georgian.L . . 185.00 

1 Silver, Sheffield Plate, Georgian. j... 150.00 

6 Single candlesticks, Victorian, @ $35.00 . . . j. . . 210.00 

1 Silver Urn, Georgian.i .. 500.00 

1 Silver filagree dish on four legs, very antique, 

Georgian .J. . 200.00 

1 Large silver fern dish, can also be used for salad 75.00 
1 Silver tea Kettle, stand and alcohol lamp, copy 
by Sheibler, Maiden Lane, New York, designer 

for Tiffany, New York . j. .. 175.00 

1 Silver Cake dish, chrysanthemum (Bailey, 

Banks, Biddle, Phila.) .|. . . 200.00 

1 Silver Gold line- tea set, coffee pot, tea pot, 
sugar bowl, cream pitcher (Reed & Barton, 

New York) .j. . . 500.00 

1 After Dinner silver coffee pot, sugar and cream 
pitcher, Chrysanthemum .|. . . 175.00 


80 1 Doz. knives, steel blades.) 

1 Dorr, knives, silver blades) 


1 Doz. table spoons.) 

1 Doz. dessert spoons.) 

1 Yj Doz. teaspoons.) 

2 Vegetable spoons.) 

1 Gravy ladle.) 

1 Soup ladle.) 

1 Doz. after dinner coffee spoons. .) 
1 Doz. bouillon spoons.) 

1 Doz. oyster forks.) 

6 Salt cellars.) 

6 Salt spoons.) 

4 Pepper white.) 

2 Pepper red.) 

12 Dinner forks.) 


3,055.00 


This setj all English, 
Hall niarked (1 des¬ 
sert spoon missing) 

I 

| 


i 


i 

I 
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12 Steel dinner knives with curved blue dresden 
handles . 1S0.00 

11 Silver knives with curved blue handles. 110.00 

12 Silver knives with curved pale pink dresden 

handles . 110.00 

1 Large silver basket on base, two handles 

(Georgian) . 125.00 

4 Doz. tablespoons (“A. Beach” mark) @ $7.50. . 360.00 

2 Doz. teaspoons (“A. Beach” mark) @ $4.50. . 108.00 

2 Doz. tea spoons (3 Henry Evans, a Lion, letter 

“D” and profile mark) 14 $5.00. 120.00 

2 Doz. table spoons, marked “Lander” Qi $4.00 96.00 

1 Silver tea caddy (Georgian) . 175.00 


1,384.00 

1 Toilet set, silver, complete 12 pieces. 

2 Silver photograph frames—cabinet size. 

1 Silver photograph frame, smaller size. 

1 Silver desk set, glass ink wells, two, silver 
mountings, pad blotter, paper knife, stamp box, 
candlestick for sealing, letter scales, engage¬ 
ment pad, telephone record, pen & pencil tray. 

1 Large ivory paper knife, silver handle, cor¬ 
nucopia shape. 

1 Child’s silver mug, plate, knife, fork, spoon, 
napkin ring, por-inger pusher. 

1 Ditto, child’s mug, etc. 

2 Powder boxes with puff—baby bassinet. 

2 Tortoise shell curved comb-, silver mounting, 
babv. 

2 soft hair brushes, baby. 

1 Cut glass loving cup, 3 handles, silver mount¬ 
ings. 

1 Silver calling card receiver, large. 

1 “ “ “ “ , small. 

2 Silver serving trays, round. 

1 Silver serving tray, long. 

1 Egyptian match safe with sphinx on cover, very 

ancient . $50.00 


Silver Plated. 

4 Vegetable dishes, open, can turn into two 
covered dishes, 
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SI 1 plated fern dish. 

1 pair plated candle sticks. 

3 serving trays. 

6 meat skewers. 

i 

1 set poultry carvers, ivory with silver mountings. 
A broken set of plated silver war- for every day 
use, spoons all sizes, forks, tea, coffee, cream, 
sugar, etc., etc. 

i 

i 

Household Miscellaneous. 

i 

Some Perfectly New, Others Slightly Used 

Articles. 


1 large Eddy refrigerator, new.. $65.00 

1 small Eddy refrigerator, small.|. .. 45.00 

1 vacuum cleaner, new with complete accessories 85.86 
1 American Beauty electric iron with cord, new. . 7.50 

1 electric toaster, new.|.. . 4.50 

1 electric 3-plate heater for butler’s pantry, keep¬ 
ing things warm. j. . . 6.50 

1 nick/e plated Icy Hot thermos bottle, glass 

stopper (Gault). I... 7.00 

1 nickJe plated Icy Hot thermos bottle, screw top, 

new. j.. . 5.00 

1 nick le plated Icy Hot thermos bottle, screw ;top 4.00 
1 hard floor polisher.j.. . 8.00 


Complete outfit in good condition of aluminum and white 
agate ware. 

Complete outfit for laundry—laundry basket and ironing 
boards, large and small, sleeve boards, etc. 

Complete set of housecleaning implements for chamber¬ 
maids’ use. 

Kitchen china including all sizes and shapes (of ice cream, 
blancmange and jelly and ice cream mouldsi 

All linen for t&lbc and bed: single and double sheets, pil¬ 
low cases. Some hand embroidered “W. TIL J.” and “M. 
A. J. “ W. H. J., Jr. ’ ’ and 4 ‘ 1). R. J. ’ ’ j 

Hand embroidered lunch and tea cloths, large and small, 
with napkins and doil-es to match. 
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All Irish linen banquet table cloths for extension dining 
table seating eighteen guests with table napkins to match, 
beautiful patterns. 

All wool single and double blankets for adults, and chil¬ 
dren’s beds. 

Down comfortables with plain and figured silk covers, for 
double and single beds. 

Innumerable trunks full of miscellaneous things locked. 
Innumerable wooden boxes, locked and screwed down, con¬ 
taining draperies in brocades and other silk, long and 
short Brussels net embroidered curtains, long and short 
Brussels in real filet lace or net. 

Trunks with personal articles as follows: 

Tailor made suits, some never worn; afternoon and dinner 
gowns and wraps. 

Hat boxes with winter and summer hats. 

Silk and lingerie frocks. 

Silk and lace, some real lace, sunshades and parasols. 
Walking, afternoon and evening shoes and slippers. 
Walking canes, umbrellas and cases. 

Steamer trunks hold-alls, rugs, one all wool and new, dark 
purple on one side tan on the other, English and new. 

1 Russian rug, black, all wool, for sleighing. 

Several fine English leather hand bags. 

Several Mallaca sticks, unmounted. 

24 Copper rustless screens, Portland, Maine, (Boroughs); 
3 Copper rustless doors, Portland, Maine, (Boroughs); 
new, used less than 1 year, $186.00. 

82 2 Large White enamel bath room cabinets. 

2 White enamel three-legged bath room stools. 

8 Glass poles, towel racks, bathrooms. 

Nic -le plated fixtures and soap dishes, sponge baskets. 
Large assortment of fixtures, electric appliances, wire and 
bulbs, connections and useful and necessary tools and 
mechanical things needed in every well kept home—too 
numerous to mention. 

Oil Paintings, Etchings, Charcoal, Engravings, Water 
Colors, Colored Photographs, Prints, Historical, Per¬ 
sonal, Private. 

1 large painting on silk, Fugiyama,—teakwood frame. 

1 Corot, landscape, oil painting with heavy gold Floren¬ 
tine frame. 



i 
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1 Rembrandt, head, oil painting with heavy gold Floren¬ 
tine frame. | 

x 1 large “Battle of Yalu” painting on silk—gold frame, 
x 1 Mineature ‘‘Battle of Yalu” painting on silk—gold 
frame. 

x 1 Large—Birds and Flowers painting oh silk—gold 
frame. ; 

x 1 Large—Birds and Flowers painting on silk—gold 
frame. 


x 1 Large weaving—Storks (3) painting oh silk—gold 
frame. 

x 1 Large weaving—Storks (2) painting on silk—gold 
frame. 

x 1 Japanese Girl in Native Costume—paintihg on silk— 
gold frame. 

x 1 Japanese Girl in Native Costume—painting on silk— 
gold frame. j 

x 1 Japanese Actor in Native Costume—painting on silk— 
gold frame. 

1 large engraving “For He’s a Jolly Goo$ Fellow”— 
white frame. ' 


1 large engraving “Coming of Age”—heavy gold frame. 
1 large engraving “The Heir”—Florentine frame. 

1 large engraving “Madonna”—heavy frame, Florentine 

* ’ • *■ 

(Original in gallery in Rome). 

1 Dog’s Head—heavy white frame. 

1 engraving—George Washington—Gold frame. 

1 engraving—President Lincoln—Teakwood frame. 

1 engraving—David Rittenhouse (astronomer in Pres¬ 
ident Lincoln’s Cabinet. 

1 Cardinal in Robes of Office—Painting]—large gold 


frame. 


1 gentleman standing bv a pillar in old 'Court dress, 
smoking a pipe—painting. 

1 Napoleon on Board Ship on Way to St. Helena—etch¬ 
ing. 


1 Head of Napoleon—engraving. 

1 Marine Scene—Etching—Moran. 

1 Fisherman Smoking Pipe—painting 
framed. 

1 gentlemen in Court costume in garden- 
1 King Arthur’s Castle—water color. 


on 


canvas—un- 


-\Vater color. 


x Japanese. 
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1 large landscape—oil painting. 

1 Gray Goose Inn—water color, heavy gold frame. 

1 Scene on Shipboard—water color. 

3 paintings—Scenes in Brittany—oil paintings. 

2 paintings—Scenes in Normandy—oil paintings. 

2 paintings—Sailing Craft, Lake Como—water colors. 

4 water colors, Carrol Brown, all with gold frames. 

3 large landscapes, Carroll Brown, water colors. 

1 etching—Napoleon—full size. 

1 life size colored photograph, copy of the popular paint¬ 
ing of Napoleon in a beautiful old gold Colonial 
frame. 

1 painting of Roger Wolcott, Governor of Mass.—in gold 
frame. 

1 painting of Curtis Guild, Governor of Mass.—in gold 
frame. 

1 General Walker—life size (President of Technology, 
Boston, Mass.). 

1 Bishop McVickar—Bishop of Rhode Island. 

Framed photographs, innumerable, of friends, foreign 
and domestic. 

1 framed etching—Wellington and Nelson standing to¬ 

gether. 

2 etchings of their famous battles. 

(These are only the more important ones, and do not 
include the entire list of pictures.) 

S3 Fine Cut Glass and China—Antique and Imported, 
Also Antique and Modern Bric-a-Brac and 
Bronzes. 

Russian cut glass, including champagne, port, Burgundy, 
claret, sherry, white wine, liqueur, cocktail glasses, and 
tumblers, punch cups, celery, olive salad, jelly dishes, 
butter plates, salad bowls, water pitchers, decanters, 
finger bowls white, and white and red with plates, ice 
pail, a full compliment for entertaining. 

Bohemian glass, a very pale green and gold, also claret and 
nile green and all green or claret. Tall stem glasses for 
white wine or chianti, small ones for same purpose, 
decanters and pitchers, beautiful finger bowls with 
saucers, some all gold, others gold and claret color—very 
beautiful, only one tall glass missing. 
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1 doz. pale green mint julep glasses—Initials jW. H. J. en¬ 
graved on side. 

1 glass cup with “Quinnebaug” engraved on ! side—W. H. 
J.’s ship. 

1 Antique chandelier with ropes of crystal and crystal 
pendants—antique. 

1 3-branch silver and crystal chandelier, silver cups and 
porcelain holders and crystal pendant s, a j little over 3 
feet from ceiling plate, a very rare antique.; 

1 Solid silver drop light chandelier, silver filagree dome 
with white and yellow, yellow being the top under the 
silver filagree dome, one electric bulb underneath. 6 
silver cups and holders, with white porcelain candles, 
electric. Banquet bulbs suspended from; ceiling with 
silver heavy link chains and silver ceiling* plate—This 
took a prize at “The World’s Fair”, Chicago. 

1 Ornamental wrought iron chandelier tulip design, 27 elec¬ 
tric lights shining through the tulips—suspended from 
the ceiling with link chains. This also was a prize winner 
at the same fair. 

i 

1 cut glass loving cup, three handles, mounted [in silver. 
Antique cut glass decanters with stoppers. I 
Ionic White and gold candlesticks. 

1 pair antique crimson lake and white tall dbcanters with 
stoppers. 

1 Antique old blue soup tureen with scenes and people on it 
—two handles and a base, with platter to match, the 
latter has white beading around the edge-4-cracked and 
mended several places. 

1 Doz. Consw-me cups without handles, saucers to match, 
same period and design. 

1 Doz. ConsM-me cups and saucers, same period, a different 
pattern. 

1 Pale blue soup tureen with cover, platter to match. Sev¬ 
eral bowls of different sizes, same period, water pitchers, 
plates and pitchers. 

1 Complete white and gold dinner service, one plate 
broken of the smaller series of plates. 1Q0 pieces, im¬ 
ported. 

1 Doz. salad or cake plates, hand paintedj maiden hair 
fern on border. 

1 Doz. large dessert plates, hand paintedj dainty rose 
border, with fine gold line on border. 

i 

i 



74 


FIDELITY STORAGE COMPANY ET AL. VS. 


14/2 Doz. hand painted salad or dessert {dates, each one 
different, beautiful designs. 

I Doz. Consomme cups, saucers, covers, plates—Haviland, 

N. Y. 

II Royal Worcester (English) after dinner coffee cups and 

saucers. 

84 1 Doz. delft blue after dinner cups and saucers, made 

in Trenton, N. J. 

1 Doz. plates, platter and jelly dish for tame game, hand 
painted, each plate a game bird, some are duplicated. 

1 Doz. plates, platter and jelly dish for wild game—heads 
of wild game on each plate, some duplicated, hand 
painted—imported. 

1 Doz. cut glass ice cream cups and saucers, one cup and 
saucer broken and cracked. 

1 Large Bohemian loving cup, three handles. 

Vases. 

1 Jap. 15-inch Cloisonne vase, a delicate grey with lovely 
white lilies. 

1 Jap. Blood 12-inch vase, a piece broken from the top, it 
is very valuable but soft pottery. 

2 Jap. Blood jardinieres. 

1 yellow tulip design jardiniere, imported, French. 

1 Tall Dresden coloring vase. 

2 Jap. vases, metal foundation, blue porcelain outside, with 
flowers and birds, very beautiful. 

1 Jap. small blue and hammered gold vase, a very rare and 
beautiful shape. 

2 Royal Worcester vases, scenes on them, quite old and 
beautiful, antiques. 

1 Hand painted china and silver 5-o'clock tea table lamp, 
silver base, with a beautiful delicate green silk shade, 
most artistic. 

1 Jap. bronze, beautiful shape, beautifully decorated cop¬ 
per, 2 feet high, fitted for a floor lamp, with a beautiful 
shade. 

1 Jap. bronze, different shape, slightly dented, also floor 
lamp with shade. 

1 Jap. pair hammered copper vases, with real gold flowers 
and leaves. 

2 Jap. Cloisonne bon-bon dishes, metal base, grey porcelain 
with dainty colored pink flowers on outside. 
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2 Square hammered gold boxes with covers, wonderful 
designs on outside of boxes. 

2 Jap. Blood vases, small different shapes. 

1 Metal vase, odd shape, with turtles climbing from the 
base. 

1 Jap. Incense burner, priest riding a reindeer. 

1 Jap. very ancient incense burner, pottery, hll cracked but 
not broken, swords and other military designs on the 
cover, all tied up in silk in a box. 

An assortment of ash receivers, match safes, etc., all 
Japanese, very quaint. j 

1 Jap. copper Habichi, base and handles, which holds the 
coal for boiling the water for tea in native way, a tripod, 
kettle, two sticks, a copper, hammered tray for cups and 
saucers, copper saucers, Japanese blue cups without 
handles, 8 cups, 1 sugar bowl, 1 teapot. 

i 

i 

Andirons, etc. 

1 Antique pair andirons, brass. 

1 Antique pair andirons, brass. 

1 Antique fire set—stand, poker, shovel, tongs and 

brush. 

85 1 Antique fire set—stand, poker, shdvel, tongs and 

brush. 

2 Antique brass fenders. j 

1 Modern brass fire screen—5 panels, cathedral design. 

1 Modern brass fire screen, same period as above with three 
panels which fold up have legs, made by!the Manhattan 
Brass Co., N. Y., makers of very fine brass. 

1 Antique black wire fire screen, oval, fits right up to against 
fire place, with brass handle to lift it off and on—brass 
ball trimmings. 

1 Antique brass or copper coal scuttle, wonderful design. 

1 Antique fire bellows. 

1 Spinning Wheel. 

i 

Miscellaneous Brass Articled. 

i 

3 Brass student lamps with green globes, Manhattan Brass 

Co. of New York. j 

4 Brass ornamental lamps bed room table! or desk lamps, 
Manhattan Brass Co. N. Y. 
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3 Dozen Brass fine finish curtain and portier-curtain poles 
with acorn ends, satin finish, Manhattan Brass Co., New 
York. 

3 Dozen nick/c plated Double coat hooks, new, Manhattan 
Brass Co., New York. 

8 Dozen nick le plated serving trays different sizes, Man¬ 
hattan Brass Co., New York. 

Innumerable assortment of small solid brass and nic-le 
plated small curtain rods and fixtures new and used, Man¬ 
hattan Brass Co., New York. 

4 Metal ornamental waste baskets for paper and safety, 
Manhattan Brass Co., N. Y. 

1 Brass ornamental piano lamp, Manhattan Brass Co., New 
York. 

2 brass easels for portraits or paintings, Manhattan Brass 
Co., New York. 

Rugs—Persian. 


1 Prayer rug never on the floor hung as picture (long and 
narrow). 

1 Prayer rug never on the floor hung as picture (square). 

3 Persian hall runners, two in perfect condition, one worn 
in places. 

1 large almost square dark border light center with fringed 
ends. 

4 Smaller ones different designs, good condition. 

1 Large square, red design. 

2 Long ones, one red; other mixed design length of dining 
room, about 6 yards. 

2 smaller ones; these were in the dining room. 

6 Others, various sizes distributed through the bedrooms. 

1 Square and 1 Large oblong and other smaller ones im¬ 
ported but not Persian (Sloan, New York). 

86 1 Doitlton pufrch bowl service for 50 guests. 

1 old blue punch bowl service for 30 guests—this was 
an antique. 

1 Tall Bohemian vase, green, for long stemmed roses. 

1 Pair Sconces 4 candles, mirror in center, Electric, antique. 
1 Spanish stamped leather chair with brass trimmings and 
heraldic designs, antique. 

1 Brass flower or vase stand, glass shelf and top. 

1 Brass flower or vase stand marble top. 
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1 Black carved wood stand, marble top. 

1 Black carved wood chair, marble seat. 

1 Bound French glass, mirror for center of table. 

1 Epergne French, glass, mirror for center of table. 

1 Pair Altar candlesticks 5 candles each. 

1 Pair small brass candlesticks with snuffer—George Wash- 
ington is supposed to have used these to light his way to 
bed—antique. 

Varied collection of sugar tongs—1 pair of [ice tongs, all 
solid silver. 

3 Solid Japanese Saki cups, saucer bowl with base. 

1 Coat of Arms—Professor Noro. 

1 Coat of Arms—W. H. Jaques. 

1 Coat of Arms—Professor Noro of Japan and W. H. 

Jaques. j 

3 Different sizes of native Saoki, red and gold terra cotta 
or lacquer. 

5 Windsor chairs with tufted leather seats. ! 

2 Separate Windsor chairs called by different names. 

1 Mahogany arm chair, mahogany, French red brocade arm, 
loose, one leg broken. 

1 Beautiful Japanese Teakwood cabinet; sliding hammered 
gold doors, wonderfully ornamented with solid carved 
ivory; birds, flowers, fish, faces. It is about six feet high 
and four feet wide; it stands on a bajse about two 
feet high; it is stated that there was never a duplicate 
made. This and all the other Japanese works of art and 
industries listed were selected from a private source and 
no duplicates were ever produced. 

1 Four panel hand-embroidered Japanese screen in Teak- 
wood. 

4 Olive spoons silver. 

4 Almond spoons perforated—gold. 

1 Pair Apostle spoons—gold. 

1 Gentleman *s wardrobe trunk. 

1 Ladv’s wardrobe trunk. 

* 

S7 1 Fitted Gladstone bag, cut glass with silver mount¬ 
ing, monogram “W. H. J.” 

1 Fitted Gladstone Bag, cut glass with gold mountings, 
Monogram “MAJ”. 

1 Cedar-lined trunk contained the following; 

1 Real seal long coat with muff. 
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1 Black broadcloth medium wear coat with black lynx 
shawl collar and cuffs. 

1 Grey ribbed silk evening wrap lined with white silk, 
white fox collar and cuffs. 

1 Black lynx neck piece with muff to match. 

1 Real ermine neck piece with muff to match. 

12 Yards black satin, $5.00 a yard. 

6 pairs of new tailor gloves. 

4 pair new white long evening gloves. 

1 English silk rubber Mackintosh with storm collar, an 
envelope bag with handle to carry it when not in use 
or likely to be needed. This was so soft you could 
almost pull it through your wedding ring. It was 
tan in color, bought in England. 

1 Mustard shade evening wrap beautifully embroidered, 
lined, deep shawl collar lined with a delicate shade 
of peach. Imported. Cheruit. 

More tlikn a dozen double real Irish linen sheets, same 
number single. 

Curtains for living room—six windows were net with 
real lace applique. 

Curtain for three windows in hall same. 

Curtains for five windows in dining room same. 

Winter draperies of deep green brocade with pale rose 
and other colored border—living room. 

Winter draperies of deep wine color for dining room. 


Books. 

7 Vols. John James Audubon, Ornithologist, 1780-1851— 
this edition $2000.00 

Life of Christ—Canon Farrar—Illustrations are engrav¬ 
ings. 

24 Vols. Waverly novels. Full calf binding. Illustrations 
are engravings. 

1 IIolv Bible—Finest illustrated. 

1 Holy Bible—family, containing important family records. 
Complete works of William Shakespeare, 1564-1616. 
Milton’s Paradise Lost, beautifully illustrated. 

Rivers and Lakes of Great Britain—Paintings by Black. 

“ u a u France “ “ “ 

44 4 4 4 4 4 4 “ “ “ 

88 1 Large volume Cathedrals of England. 

1 Large volume Cathedrals of France. 
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Series of 8 volumes of Japanese water colors painted by a 
celebrated artist, each bound in cloth of silver, orna¬ 
mented in gold, with birds, butterflies and other artistic 
decorations on the covers,—these being fine enough to 
frame. 

Bound volumes, large, of the Illustrated Daily London 
News, containing a full and accurate accjount of The 
Great War, from its early offensive to the close, regarded 
as an impartial and very authentic record. 

1 Oxford Church Service and Hymn Book—W. H. J. 

1 Companion to the Altar—W. H. J. 

1 Bible—W. H. J. I 

1 Oxford Church Service and Hvmn Book—M. A. J. 

1 Companion to the Altar—M. A. J. 

M. A. J.’s first Bible. j 

Church Service Hymn Books and Companion to the Altar 
belonging to both sons. j 

1 Holy Bible—gift to son when confirmed, from his parents. 

1 Cabinet made bv one of the noted cabinet makers of the 

* i 

world,—Maple of London, containing 16 volumes of En¬ 
cyclopaedia Britan-ica and 2 Volumes called f ‘ These Won¬ 
drous Days”. These are property of the firm in New 
York and should be returned intact or its equivalent in 
cash. ; 

Several mahogany book cases with base, four graduated 
shelves and a top shelf used for photographs, bric-a-brac 
or vases, the faces being open, no glass. 

Manuscripts, scientific—Lectures, scientific, j 

Journals, Naval Academy, 1863-1867. 

Private Diaries—1867-1917. ! 

Letters, private, family to friends and friends to family. 

The boys’ Prize Books presented to them while at school at 
Gresham, Holt, Norfolk, England, Gr. j 

1 Glass cabinet, collection of corals. 

1 telescope used in Captain Jaques’ Naval career. 

1 Navy sword. ! 

1 Naval Reserve sword of New Jersey, the Coat of Arms of 
the State being engraved on the sword. 

1 Commission, United States Navy—Captain Jaques. 

1 Special Commission, Governor of New Jersey—Captain 
Jaques. 

10 Certificates, scientific, Engineering and Naval societies, 
American and European. j 
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1 Sir Joseph Whitworth Medal for Metallurgy—England. 

1 Engraving, framed, letter accompanying Order of 

89 Rising Sun—Japan. 

1 Medal, framed, signed by President Wilson, Red 
Cross work. 

1 Certificate, Dames Loyal Legion. 

2 Birth certificates, William Henry Jaques, Jr. and David 
Rittenhouse Jaques. 

2 Baptismal certificates, William Henry Jaques, Jr. and 
David Rittenhouse Jaques. 

2 Confirmation Certificates, William Henry Jaques, Jr. and 
David Rittenhouse Jaques. 

Photograph of Father in his Robes of office—only one in 
existence—a reproduction of daguerreotype. 

All family photographs—all mounted. 

Mounted photographs, autographed by numerous distin¬ 
guished friends of my husband. 

90 The said list was part of appellee’s objections and 
exceptions as embraced in the paper filed July 30, 

1931, subsequent to the period fixed in the rules for filing 
same and upon counsel for plaintiff insisting on the right 
to have the said list admitted in evidence and the court 
overruling objection of defendants that the court could not 
consider the same in settling the statement of evidence de¬ 
fendants by their counsel noted an exception and the same 
bv the court was allowed. 

91 The witness testified that she had received no com¬ 
munications and no demand for payment of her note 

during the time that she was in Texas and that the first 
knowledge she had with respect to her goods was after 
she returned. 

After the production of the warehouse receipt plaintiff 
was examined by counsel for plaintiff as to the various 
items in the warehouse receipt. She testified that the goods 
mentioned in the warehouse receipt were very valuable. 
That they were all antiques and some of them were things 
that her husband had collected as a naval officer. Testi¬ 
mony was given by the plaintiff tending to prove that the 
articles mentioned in the warehouse receipt were of a value 
of several hundred thousand dollars and were all in first 
class condition. Among the property stored and covered 
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by the receipts were all her family records, history, books, 
certificates, diplomas and letters from eminent! people, and 
that most of them were very valuable to her. That her de¬ 
ceased husband had left her some very valuablb papers, all 
of which were packed in the boxes that were sent to the 
warehouse. 

On cross examination, witness was asked where was her 
home before she came to Washington and sh0 testified in 
New England. Counsel for defendants inquired as to 
whether there had been a will and where the estate had been 
probated. The witness replied “New England”. There¬ 
upon, counsel again inquired whereabouts in New England 
the will had been probated, to which the witness gave no 
reply except “New England”. Thereupon counsel for de¬ 
fendants inquired whether or not the will had not been pro¬ 
bated in the County in New England including: Exeter, New 
Hampshire, to which the plaintiff gave no defifiite reply. 

Counsel for defendants asked the witness if'as matter of 
fact she had not seen David Karrick at the Fidelity Storage 
Company the day before she signed the $500 jnote and ob¬ 
tained from David Karrick $100 in cash upon her statement 
that she had to have money that day. The witness denied 
this and stated that she had never seen Davijd Karrick at 
any time and had not obtained $100 in cash from him. She 
had not told David Karrick that she had toj have money 
that day. 

Asked whether she had not signed the warehouse receipt, 
witness denied it. She had got receipts for heir other goods 
at other times she dealt with the company blit did not get 
warehouse receipts this time. She thought she was in the 
hands of friendly people. She had no conversation with 
Mr. Hall or anybody else about receipts. 

Counsel for defendants called for the production of a 
statement of account which had been given to the plaintiff 
but counsel for plaintiff stated that they did|not have any 
such statement of account. 

i 

In answer to further questions, witness stated that none 
of her furniture was chipped, marred, scratched, had pieces 
broken and parts missing. It was all in perfect condition. 

The witness thereupon was asked whether or not she had 
received any letters from Mr. Plager while she was in Texas 

6—5560a 
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asking for a curtail on her note and testified that she had 
not received any letters whatsoever from Mr. Plager 

92 while she was in Texas and had not made any answer 
to anv letters. She had not been told that a curtail 

would be needed on a loan she had obtained from Plager. 

Thereupon the witness was shown a letter dated Novem¬ 
ber 1, 1925, addressed to Mr. Hall and asked whether or not 
the same was in her handwriting. The witness admitted 
the said letter to be in her handwriting and the same was 
introduced in evidence and was as follows: 

93 “304 West Drew Ave., 

Houston, Texas, November 1st, 1925. 

“Dear Mr. Hall: 

“I do not know anyone in your warehouse except your 
brother and the young lady who came over to the Hotel 
Lafayette to see me and over the telephone to the gentle¬ 
man with whom I negotiated the loan and as there has been 
so much trickery and I have had so much stolen from me I 
am enclosing the letter as I do not know who the man is— 
I nearlv died on the wav out here from the heat after we 
left the Cumberland Valley and it kept up here until this 
cold wave hit this city from 101-108, and 1 was not able 
to write a letter or do anything. My son who took away 
the things from storage of which under his father’s will he 
was only entitled to % his father had left everything he 
possessed to me Executrix without bonds, and as we were 
crossing the Atlantic when our boys were at school during 
the war and submarines very active I implored him to 
change it and leave it in trust until our voungest so m be- 
came of age, he consulted with his counsel, the At tv Gen¬ 
eral of the State, a man of great ability integrity and ex¬ 
perience and he thought it was a wise suggestion—I had 
worked so hard in the cause over seas and in the United 
States that at last I had a nervous breakdown and had to 
leave matters in my elder son’s hands as I was unable to 
leave my bed and I thought I could direct him and felt 
sufficient confidence in him that he would do the right thing, 
but vou know how he left me down and out in Washington 
to come here, to visit a girl he had met in California—I 
gave him $300.00 to pay the storage bill which was only 
$280.00, he took those beautiful antique things over to that 
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crooked man’s garage and aside from what he gave away 
or sold, and the thousands of dollars of my own and my 
other son’s personal property, all I ever sa\/ was a ten 
dollar bill, he said when you come out here (asjlie wired me 
he intended to stay here), I will settle up matters, I did 
not quite see how I was to arrange his obligations at the 
Washington end and get out here a place I hate is “The 
West”, so I made the supreme sacrifice and dlid the best I 
could and came out. To my horror I found he had no 
money to hand over; and would not give me ah accounting, 
so as he had transacted the largest and most valuable of 
our real estate with two beautiful buildings on it 
94 and would not render an accounting, I had a lawyer 
draw up a paper witnessed by a notary public giving 
my younger son everying you had in storage except 
the loan and interest as his 1/3. Neither of hs got a cent 
of what he disposed of and he would give no accounting— 
Col. Harper of the District National Bank, iwill tell you 
that he put up as collateral a one thousand dollar bond for 
stock and loaned that crook McRea $700.00. |He also lent 
a man working in the garage $25.00, and gahe McRea im¬ 
ported rugs and other things which I took away from 
them—As soon as I can get down town I will have a copy 
of the will made and the deed conveying to! my younger 
son all and everything that you have in yoiir possession 
except the loan and interest, which I am nojw trying my 
verv best to make good on—I am living in one room at 
$10.00 a week including food, the shabbiest plgce outside of 
the slums I have ever been in and no heat, j I who have 
always lived in my own beautiful homes or apt’s. En¬ 
closed you will find my Hotel Lafayette bill Mr. Gordon the 
manager or Mr. Breash at the desk will tell vou I have 
always played the game with them and they! have always 
been mighty nice to me—I was taken very ill that one night 
I stayed there, just nervous collapse—My children had a 
verv wonderful father, a classmate of the Ex-ISecv. of War 
John W. Weeks and was one if not the greatest man this 
or any other country ever produced, intellectual refined 
cultivated, accomplished, a many sided man, of few words, 
but many deeds an inventor as well as a brilliant and gal¬ 
lant naval officer a patriotic and respected citizen—My chil¬ 
dren were beautifully brought up, everything for health 
and hygiene and for their mental, moral, physical good was 
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never for a moment overlooked—I have been a devoted 

mother to them all their lives, and a mother and father too 

since their father was taken in 1916. Mv elder son after 

* 

making me go to all the expense and fatigue to come out 
to this city, which has nothing except murders, hold-ups, 
crimes of every sort and and terrible heat, left me cold and 
sailed for South America. The Woman? Gov. gives weekly 
pardons, releases, and paroles to the crooks that are in 
the Penitentiary the support of which the State i. e. the 
public are taxed, to keep up—The creature who lives next 
door is a commissioner of the Penitentiary employs 
95 convicts on parole as servants, pays them no wages, 
but just food—a nigger who killed his wife was 
sent up for life, was pardoned by the Gov., and he drove 
this man’s car for six months, now he has a Dago, whose 
four brothers are earning all honest living, he stole from 
them and they put him out, two sailors who had gone out 
to get rabbit pelts were arriving in their Ford, and he 
asked for a lift, they let him in the back seat, their pelts 
were not worth more than thirty dollars and they had little 
money in their pockets, but he stabbed them both to death, 
took what change they had and threw them out, took the 
car and tried to make a get-a-way into Mexico but was 
caught, tried and sent up for life, now he is driving the 
old man next door. Is it not terrible that these murderers 
and thieves should be let loose on the public when we can’t 
catch all the crooks that are loose now? The storage I 
understand has been paid until Nov. My son to whom it 
has been given as his rightful 1/3 under his father’s will is 
in China, but I believe will be leaving soon for the United 
States, when I hope I can get in touch with him and as 
vou know I have always plaved fair with vou and am sure 
he will do—the same—Ask Mr. Gordon or Mr. Brecish at 
the desk and they will tell vou as I have never been at anv 
other hotel since 1917 when I returned from Europe with 
mv husband’s remains to be interred in Arlington. 

“Your sincerely, 

MARY A. JAQUES.” 

Asked what letter it was that she had enclosed to Mr. 
Hall, as stated in her letter, the witness again denied she 
had received any letter. 
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Shown a bill on the Hotel Lafayette, referred to in the 
letter, witness stated that she had paid her bill but whether 
this was the bill or not she did not know. 

Subsequently said bill was introduced in evidence and 
was as follows: 


96 “ July 28, 1925. 

Mrs. W. H. Jaques, to Hotel Lafayette, Dr., 16th at Eye 

Sts. N. W., Washington, D. C. j 


27-28 To room 1 day 
Rest . 


Phone .... 
News Stand 
Drugs .... 
Cleaners .. 
Dr. Bin .... 


$5.00 

.60 

.50 

.30 

.05 

1.35 

4.50 

10.00 


22.30 

Cafe 1.60—phone .j. 1.70 

— 

I 24.00” 

Paid. 

The witness had returned to Washington in May 1925. 
It was not true that the furniture for which $he was suing 
belonged to her sons and that she had transferred it to 
them as stated in her letter. 

Again asked whether or not David Karrickj was the gen¬ 
tleman with whom she stated in her letter dhe had nego¬ 
tiated the loan, the witness denied that she had ever seen 
Mr. Karriek, and also denied, as she had donb before, that 
she was informed that the loan was not bein<* made by the 
Fidelity Storage Company but by Harry S. Plager. She 
did not know Mr. Plager or anything about him until after 
her return from Texas when she tried to find lout about her 
goods. 

Witness testified that she had fourteen oriental rugs. 
One of them was a prayer rug which had never been put 
on the floor but hung up, for which $2,000 h&d been paid. 
The average value of the larger rugs was $2,000 or 
more each. The small rugs were worjth $1,000 and 
other of the rugs worth $500. 


97 
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Witness when asked as to the value of the rugs said they 
were all imported. 

Of the paintings which she had stored, one was a genuine 
Corot, witness testified, and another a genuine Rembrandt 
and she had been informed each was worth over $100,000.00. 

The silverware was all genuine solid silver and worth 
over $5,000. This silverware was stored with her goods at 
the Fidelity Storage Company. 

The witness was shown a paper stating “Value net silver 
$50’ 7 , purporting to bear her signature and dated July 23, 
1925. She denied that the signature was hers and said it 
was a forgerv and denied that the words “Value net silver 
$50 7 7 was in her handwriting. Asked if she had not signed 
her name and written the words after an interview with 
David P>. Karrick when David B. Karrick had given her 
$100 in cash witness denied this and said she had never 
seen Mr. Karrick and the words were not hers. 


This paper was later introduced in evidence and it is 
stipulated and agreed that the original of said paper or a 
photostat copy thereof may be exhibited to the Court of 
Appeals at the hearing of said cause and all other exhibits 
either party may desire. 

Witness identified as in her handwriting the following 
letters and the same were introduced in evidence: 


98 Fidelity Storage Companv, 

1420 U Street, 

Washington, D. C. 

Mr. Hall. 

Dear Sir: Will you please crate and send by express, 
insured the tan leather trunk , containing the silver, value 
two thousand dollars, to me here 1392 Edged iff e Court, Los 
Angeles, California—Mrs. W. H. Jaques. 

Oct. 8th 1924. (over) 

Please be good enough to put express receipt in the 
enclosed stamped envelope and give date of shipment, and 
what express. 


Mrs. W. H. JAQUES. 
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1392 Edgecliffe Court, Los Angeles, Cal. 


Fidelity Storage Company, 
1420 U Street N. W., 
Washington, D. C. 


Mr. Hall. 

i 

I 


My Dear Sir: Mv son will send vou the amohnt covering 
your bill to Nov. 1st $424.98. I would like to have you 
crate the 41 Tan Leather Trunk” containing the silver, and 
send it by express, insured for two thousand dollars to me 
at the above address—I expect to go to Washington before 
Christmas probably to decide upon some way to dispose of 
the surplus in storage. 

Please do not give my present address to janyone, and 
oblige j 

Yours very truly, 

v •/ 7 


M. A. 


JAQUES. 


Oct. 8th/24. 


100 Washington, D. C., April 19th, 1925. 

Mr. Hall, i 

Fidelity Storage Company, 

14th & You Street, N. W. 

My Dear Mr. Hall : 

I hereby authorize my son Mr. William ijl. Jaques to 
make any arrangement or agreement satisfactory to vou 
and us about the goods in your warehouse. i 

I trust you will give him any and all consideration within 
vour authority. 

Yrs. very truly, 

M. A| jaques. 

101 Shown an Express Company receipt of the ship¬ 
ping of the silver, witness testified that the silver 

had been sent out to her. She testified further that the 
silver after she left Los Angeles had been j sent back to 
Washington. Asked over what railroad it had been shipped 
or whether it had been returned by express witness testi¬ 
fied that she did not know and did not remeipber and that 
she had no papers showing the return of the j silverware to 
Washington. 
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She denied that the silverware stored at the Fidelitv Stor- 
age Company and concerned in this suit was plated ware. 
She also denied that the cliinaware stored with the Fidelitv 
Storage Company was broken and that parts were missing 
and testified that it was all in good condition. 

Her furniture had first been shipped to Washington in 
1917 and at other times. She had been sued for her rent by 
the landlord of 2400 16th St. but she had always paid her 
rent and had settled before her goods were moved from 
there. 

All the furniture and effects she had of any kind repre¬ 
sented what she had received from her husband after his 
death. 

Witness testified that the following papers written in Jan¬ 
uary and March, 1924, bore her signature and the same 
were introduced in evidence and were as follows: 

“Western Electric Company, Inc., Telephone Department, 

379 Summer Street, Boston. 

1 January 24, 1924. 

Fidelity Storage Company, 

1420 U Street N. W., 

Washington, D. C. 

Attention Mr. Hall. 

Gentlemen : 

This will serve as authority for my son Mr. William H. 
Jaques, to enter the rooms where our furniture etc., is 
stored and get whatever papers and books he requires which 
are his personal property. 

Yours verv truly, * 

M. A. JAQUES. 

(Signed in ink:) M. A. JAQUES. 

(Mrs. W. H. JAQUES.)” 

102 “March 25, 1924. 

Fidelity Storage Company, 

1420 U Street X. W., 

Washington, D. C. 

Attention Mr. Hall. 

This will serve as authority for my son, Mr. William H. 
Jaques, to enter our rooms where our furniture is stored 


I 


i 

i 

■ i 

J 

j 
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and sort out the furniture which is to be cjrated by the 
Fidelity Company and shipped at a later date by the cheap¬ 
est route, same to be arranged by Mr. Hall, and further 
instructions issued later. This will also serve! as authority 
for my son, Mr. William H. Jaques to dispose of certain 
of the furniture which will not be shipped out to the Coast. 
I will come down to our rooms in the Fidelity Storage Com¬ 
pany with my son tomorrow at eleven o’clock gnd supervise 
the sorting out of this furniture. 

Yours very truly, 

MARY A. JAQUES.” 
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Dear Mr. Hall: 


1392 Edgecliffe j Drive, 

Los Angeles, Cal., October 30, 1924. 


Enclosed please find waybill to cover the carload of fur¬ 
niture in transit from North Hampton, X. H.,jto our rooms 
in the Fidelity Storage Company. 

This was mailed to me in error by the shipper Mr. War¬ 
ren B. Moulton of North Hampton, and in order to avoid 
the possibility of having to pay demurrage on same I am 
hastening to mail this out to you to-night, as |I believe it is 

i 

impossible to obtain the contents of the car without the Bill 
of Lading. 

Also will you kindly see that the Furniture is placed in 
my name instead of that of Mrs. David R. JaqUes which is in 
error, and notify me that this change has been made. Also 
that the consignment of this carload of furniture has been 
received and what the charges will be on it together with the 
new monthly storage charges. 

Thanking you for previous courtesy and attention, I re¬ 
main, 

Yours very truly, 

R. Nl jaques. 

Formerly in the name of Mrs. D. R. Jaques, have bills 
been rendered; should be in the name of Mr. |D. R. Jaques. 
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104 “1392 Edgecliffe Court, 

Los Angeles, California, October 31st, 1924. 

Fidelity Storage Company, 

1420 U Street X. AY., 

Washington, D. C. 

Mr. Hall. 


Dear Sir: Thank you for the express receipt under date 
of October 18th. The trunk arrived safelv on the 23rd inst. 

Enclosed please find a copy of authority to Air. A. F. 
Enquist to pack, crate and ship all and everything 1 placed 
in vour custodv—There is a consignment of household goods 
coming bv freight from one of our summer homes which 
has been sold. AEv son tells me he notified vou and asked 
you to take care of it when it arrived to save demurrage— 
Air. Enquist is a busy man, and will only be able to attend to 
this matter when he has the time to spare and I would ask 
you to accord him the privilege and opportunity to do so, 
which will not onlv convenience him and do me a great 
favor. 

AVhen everything has been packed, crated and removed, 
pler/se send me to the above address your bill to date in full 
and I will give it prompt attention. Thanking you in ad¬ 
vance for vour attention and courtesv, 

I am, 

Yours very trulv, 

AT. A. JAQUES. 

(AIrs. AY. II. JAQUES.) 

(Enclosures.) 


P. S.—I have a complete list of everything I sent to stor¬ 


age. 
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“1392 Edgecliffe Court, 

Los Angeles, California, October 31st, 1924. 


Fidelity Storage Company, 

1420 U Street N. AV., 

AVasliington, D. C.: 

I hereby authorize Mr. A. F. Enquist, 2331 Cathedral 
Avenue, Tele. Col. 1425, Care Air. AVilliam AI. Kennedy, 
Builder and owners of the Cathedral Conn. Ave. apart¬ 
ments, to pack, crate and ship all and everything you have 
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in your warehouse stored by and owned by me, a duplicate 
of this authority is sent to Mr. Enquist. When it is all 
removed, please send your bill to date to the abovfe address. 
Yours trulv, 

M. A. JAQUES; 

(Mrs. W. H. JAQUES.) 

Copy sent to Mr. A. F. Enquist.” j 

106 Some of the goods she testified had been shipped 
to an inn in Massachusetts to her son. There was 
introduced in evidence by defendants an express receipt 
showing the shipment of goods to the son in Massachusetts 
and that the value placed on the shipment was $1,000. 

Witness had moved with her furniture to sevjeral apart¬ 
ments in Washington. The apartment she occupied at the 
time of the negotiation of the loan was an ajjartment con¬ 
taining a hall, living room, dining room, bath ahd bedroom 
and another smaller room and several closets and some 
things were in a basement locker; many things she did 
not unpack. In reply to a question as to other places of 
abode witness said one apartment contained two rooms, 
kitchenette and bath, but she alwavs had locker room 
down stairs. 

There was also introduced in evidence thfe following 
paper dated April 16, 1925, after the witness admitted the 
signature was hers: j 

“Washington, D. 0., April 16tli/25. 

I hereby acknowledge to have received from the Fidelity 
Storage Company all goods heretofore storec) with it in 
my name Octo. 13th/22 and for which the said company 
issued to me warehouse receipt irl8991. The jsaid receipt 
having been lost or mislaid, this receipt is given by me in 
lieu of the surrender thereof and I hereby certify that the 
said receipt has not been negotiated by me nor passed from 
my possession to that of any other person or persons what¬ 
soever. 

“In consideration of the delivery to me of jsaid articles 

•/ 

without the return of the said receipt I also hereby agree 
for myself, my executors and assigns, for all loss, charges 
or expense that it may be under, through or by reason of 
mv failure to return the said receipt. 

“Mrs. DAVID R. JAQUES, 

By WILLIAM H. JAQUES.” 

i 
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The dav after witness testified that the signature to the 

» ^ ’ 

warehouse receipt (dated July 23, 1925) by her was a 
forgery, over the objection and exception of defendants’ 
counsel for plaintiff placed plaintiff on the stand again and 
plaintiff testified that the handwriting on the warehouse 
receipt was hers and testified that under emotional stress 
and without careful examination she had denied the same 
to be her signature. 

Thereupon, on cross examination, witness testified that 
the following words at the bottom of the warehouse receipt 
were not on there when she signed the paper: 

“For value received, this warehouse receipt is hereby 
assigned to Harry S. Plager.” 

She admitted that the signature to the paper stating net 
value of silver $50 bore her signature but denied again that 
the words “Net value silver $50” were in her handwriting. 

She denied that the assignment of the warehouse re- 
107 ceipt to Plager above her signature had been read 
to her or explained to her by the woman bringing 
the warehouse receipt before it was signed by her. 

On re-direct examination the witness, over the same ob¬ 
jection and exception that to meet the pinch of the case the 
witness could not be permitted so to testify, also testified 
that the signature to the $100 note and to the paper stating 
“Net value of silver $50” looked like it was in her hand¬ 
writing. 

Witness further testified that the furniture for which 

she was suing had nothing to do with any furniture shipped 

to her sons; that none belonged to her sons, and that the 

furniture referred to in her letter of November 1 to Mr. Hall 

as having been transferred to the sons, was the furniture 

from one of the two houses that was left bv her husband 

%> 

and that the furniture involved in the suit was from the 
other house and had nothing to do with the furniture given 
to the sons; that the transactions that she had with the 
Fidelity Storage Company prior to July 1925, had nothing 
to do with the furniture turned over to the storage com¬ 
pany in July 1925, and covered by the receipts given to her 
by the drivers; that she had been in California, and re¬ 
turned to Washington in May 1925; that all her silverware 
was covered by a separate receipt and had a value to her of 
$8,000; that none of the silverware and rugs were included 
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in the warehouse receipt that she endorsed at |the Lafayette 
Hotel. ! 

On re-cross examination as to these matters witness 
again denied that she had met David Karrick and that she 
had been paid the $100 in cash and that a statement of ac¬ 
count had been left with her. She also again denied that 
the words 4 ‘Net Value of silver $50” in ink were in her 
handwriting. 

Witness testified that the yellow corner closet and the 
mahogany cabinet were each of a value of $500. 

The witness, on re-direct examination, further testified 
that she saw Plager a number of times and he never gave 
her any more information except that he told her on one 
occasion that he had bought in her goods and sold them. 
None of the notes or other papers were evej.' surrendered 
to her at any time. 

* i 

! 

108 Henry B. Hall testified as a witnesjs for plaintiff 
that he formerly had been employed by the Fidelity 

Storage Company but was now in charge of jtraffic for the 
Federal Storage Company of Washington, i 

He testified that he had been the superintendent of the 
Fidelity Storage Company for nineteen yearis and left the 
company in that capacity probably a year or! two after the 
$500 loan to Mrs. Jaques. 

Witness testified that he had known plaintiff for several 
years and she had stored goods from time to: time with the 
Fidelity Storage Company for a period of four or five 
years prior to 1925. 

At the time of the storage of the goods in controversy, he 
did not think he had seen Mrs. Jaques. He had received a 
call over the telephone from her to send a min to pack her 
goods and store them with the storage company. At that 
time she had asked him for a loan in order to ! get the goods 
out of the house. Witness knew the money was advanced 
so that her rent could be paid. Witness agreed to let her 
have $75. He had once loaned her son some money. 

109 On the occasion in question plaintiff got some 
money from witness. The receipt in question for $75 

was in his handwriting except her signature and he had let 
her have the money. He did not know whether he loaned 
the monev to her personally or went to the joffice and got 
the money. He would not like to say whether he made the 


94 


FIDELITY STORAGE COMPANY ET AL. VS. 


loan personally or not. He may have put a ticket in the 
drawer. He did not recall where the money came from. 
Witness further testified that he did not fix the receipt and 
did not recall how the money was transferred to her. That 
he knew it was advanced so the rent could be paid in order 
to i>*et the goods released. He didn’t hand it to her. He 
wouldn’t like to sav that that was his money. He may have 
put a ticket in the drawer. 

He had no knowledge as to the loan of the $100. Plain¬ 
tiff had said when she obtained the loan as a result of the 
telephone conversation that she would want to borrow some 
more money. 

Witness knew that the $500 had been loaned. That he 
had some contact with the $500 loan because when the loan 
was made he had to see whether the goods would cover the 
amount of the loan. He had to pass on wliat they were 
worth. When the loan was made the $75 first loaned to 
Mrs. Jaques had been returned to him but whether by 
Plager or some one else he did not recall. He could not say 
positively whether the $75 loan was absorbed in the large 
note. The note in the receipt referred to the subsequent 
loan. He signed that receipt to protect himself. 

110 When the matter of the $500 loan came up, witness 
had to see whether the goods were sufficient to cover 
the loan, to pass on as to what they were worth. He knew 
that monev was to be loaned and David Karrick advised 
him this loan was being made, and witness told said Kar¬ 
rick that the goods were worth four times the amount vou 
are loaning. He had said to David Karrick that because 
of Mrs. Jaques’ condition they must be careful in dealing 
with her. He saw the vans bring the stuff and saw most of 
the goods that were not in boxes or barrels. He had told 
David Karrick that he knew the goods and that they were 
worth four times as much as the amount of the loan. He 
was referring to the goods brought in at that time. He 
never went over everything to make an itemized list but lie 
saw enough to know that it was double the amount of the 
loan and that was always necessary before they made the 
loan. He really did not have expert knowledge as to what 
she had. He thought that what he saw was worth $2,000, 
this being testified to over defendants’ objection and ex¬ 
ception. The pieces that attracted his attention more than 

any others was the dining room furniture. Mrs. Jaques 

•> 
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liad several handsome mahogany tables and jhe knew the 
things were worth a great deal more than was being loaned. 
He did not have to go into details but knew that it was 
valuable furniture. He had told David Karjrick that he, 
witness, would not make the loan and that he did not think 
that Mrs. Jaques was in position to take care|of her inter¬ 
ests properly. Witness knew that she was suffering from 
nervous strain or something. He knew the ;amount that 
was to be loaned and it was the largest amount ever loaned 
on goods while he was there. All his dealings in regard to 
lending the money to Mrs. Jaques were with| David Kar- 
riek. 

Witness on cross examination testified that he had not 
examined the furniture or goods carefullv. Thev had been 
stored before and from what he saw he thought the goods 
in question were about half the amount that had been orig¬ 
inally stored. 

When the letter dated November 1, 1925, jcame to him 
from Mrs. Jaques he had at once turned it oyer to one of 
the Karricks. Witness had not offered to make the curtail 
or take care of the goods until Mrs. Jaques Returned and 
there was no reason why lie should. They Were sold be¬ 
cause the note was overdue. He did not khow anything 
about the sale of the goods but he did know that second 
hand dealers were coming about the warehouse all the 
time. Mrs. Jaques’ goods he knew had been set out 
111 on the floor and on display on one of the upper floors 
of the warehouse. The goods were sqld out on the 
floor but Plager attended to that—on the floor of the ware¬ 
house. He was told by Plager that Plager was going to sell 
them, was told by Plager he, Plager, had sold some of the 
goods but witness did not know who had bought them. 
Some rugs he knew had been taken by the Marshal in legal 
proceedings. He did not know whose rugs they were. Mrs. 
Jaques had some very fine oriental rugs. He had told 
David Karrick he would not make the loan, that he would 
not think she was in position to take care of her interest 
properly, this statement being testified to over defendants’ 
objection and exception and motion to strike denied. 

Witness knew that some of her goods were valuable and 
antiques and he had told Plager he ought not to sell them. 
He could not recall exactly what day it \fas that Mrs. 
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Jaques’ letter had been received by witness at the storage 
company but he had immediately turned it over. 

When set out on the floor witness knew they were pre¬ 
paring to get rid of the goods. 

In answer to counsel for plaintiff witness testified over 
objection and exception of defendant that witness from his 
own statement could not possibly know witness testified 
that the rugs and silverware were not included in the loan 
and the warehouse receipt. 

Witness testified he did not know that Plager was the 
one who made the loan and he did not know who made the 
loan. Over objection and exception and motion to strike 
witness testified he told Plager “You people are not treat¬ 
ing Mrs. Jaques right and if she ever brings suit I will 
testify against you”. 

112 Witness further testified that silverware was 
handled by a separate department and was put in a 

vault and a silver certificate was issued to the customer; 
that the company in July 1925 kept a silver certificate book, 
which was like a check book; the certificate was torn out 
at its perforated portion and the stub showing the name 
and description of the silver and other details was left in 
the book just like the stubs in a check book. 

113 Mrs. Eva Banta testified as a witness for plaintiff 
that she had visited the plaintiff at the Lafayette 

Hotel on July 28, 1925. Witness was with the Fidelity 
Storage Company from 1919 to 1928. 

Witness knew Mrs. Jaques. She met her in July 1925. 
Witness was instructed by David Karrick to take this note, 
referring to the $100 note, to Mrs. Jaques to her apartment 
on Columbia Road and have it signed and she did so. Wit¬ 
ness knew nothing about the monev. She did not take anv 
money to her at that time. Mrs. Jaques was in her apart¬ 
ment on Columbia Road. There were just a few pieces of 
furniture there as witness recalled. Mrs. Jaques signed 
the paper. Witness did not remember what she said at that 
time. Her condition of mind so far as witness observed 
was like any ordinary person. 

114 Witness under instructions from David Karrick 
who gave her the money took a note for $500, being 

the note heretofore introduced in evidence, and a ware¬ 
house receipt and a statement of account to Mrs. Jaques at 
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the Lafayette hotel. Mrs. Jaques was in bed and said she 
had had a doctor. Witness also took a certaip amount of 
money which had been given to her with directions to take 
the same to Mrs. Jaques. She did not remember just what 
was the amount of money but she knew it was the amount 
in the statement and, refreshing her recollection therefrom, 
witness said that she gave to Mrs. Jaques $267.85. 

Witness explained the transaction to Mrs.; Jaques, the 
note, the amount, the term that it was for and Iliad her sign 
it. Witness handed her the note. She took it in her posses¬ 
sion. She had an opporunitv to read it. She did not read 
it. Witness explained the note was for 90 d&vs and that 
prior to 90 days they would send her a form letter telling 
her the charges for the future 90 days and that a ten per 
cent curtail be paid. She did not remember wjhat she said. 
Witness handed her the warehouse receipt at tjhat time. It 
was in Mrs. Jaques’ possession. Witness explained it was 
a warehouse receipt covering her furniture and effects that 
Mrs. Jaques had made the loan on. In accordance with 
instructions from David Karrick witness explained this 
warehouse receipt transferred the goods fo Harry S. 
Plager as the Fidelity Storage Company did not make 
loans. Witness did not remember what Mrs.; Jaques said 

to that. She was ill in bed. Witness could not sav as to her 

* 

mental condition. At the Lafayette hotel her'conversation 
was sensible. The warehouse receipt was handed to her 
and then the note. Witness did not give her a copy of the 
warehouse receipt and Mrs. Jaques did not read the receipt. 

Witness had given the original statement of account to 
Mrs. Jaques. Witness went over each item of it with her 
and left it with her. She had explained the statement ex¬ 
cept as to the loan of $100 and she, witness, knew nothing 
about that. 

It was her recollection that she had prepared the state¬ 
ment of account from dictation or direction given her by 
David Karrick. She did not remember Piaget* as directing 
the making out of the statement. She had ho absolutely 
clear recollection on this point but that was to the best of 
her belief. Mrs. Jaques received the cash balance in money 
approximately $260. There was due them witness did not 
recall—part of loan advanced $100. The $100 note was in 
David Karrick’s handwriting. Witness usually prepared 

7—5560a 
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the statements of account. She did not remember she took 
any other warehouse receipt to her at that time. 

Witness explained the warehouse receipt to Mrs. 
115 Jaques and read to her the statement at the bottom 
of it “For value received, this warehouse receipt is 
assigned to Harry S. Plager”. The signatures and ad¬ 
dresses were all written by Mrs. Jaques below these words. 

On cross examination, witness testified that she did not 
know what was Mrs. Jaques ’ condition except that she was 
ill in bed. Her talk was sensible. She had said to witness 
that she had had to get a doctor during the night. She had 
left with Mrs. Jaques the original of the statement of 
account. Counsel for plaintiff having been duly given 
notice to produce the original of this statement and re¬ 
sponding that they did not have it, there was introduced in 
evidence the carbon copy of the statement, said carbon copy 


being as follows: 

116 “July 28, 1925. 

Mrs. W. H. Jaques. 

Amount of loan. 600.00 

Three months’ storage @ 17.00. 51.00 

Insurance . .90 

August fumigation . 4.25 

Three months interest . 9.00 

Making out papers . 1.00 

Appraisal . 1.00 

Searching Title . 1.00 

Hauling . 25.00 

Packing and material. 64.00 

Pent advanced . 75.00 

Part of loan advanced. 100.00 

Cash to balance . 267.85 

- 600.00 

Note for $500 due October 26, 1925. 


“ “ $100.00 due August 26, 1925.” 

117 Witness testified on cross examination that the 
warehouse receipt she saw signed by Mrs. Jaques. 
Mrs. Jaques had the warehouse receipt, the note and the 
statement of account in her hand and long enough to read 
them if she chose. She was not rushed in any way in the 
signing. Whether she had actually read the papers she 
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could not say but the plaintiff had the opportunity to do so 
and witness knew she had explained each item of the ac¬ 
count, had called attention to and had read the! assignment 
to Plager and had stated the contents of the promissory 
note and so far as witness could say Mrs. Jaquejs’ conversa¬ 
tion was sensible and knew what they were, j She chiefly 
seemed anxious to get the money. 

Witness believed that she had typewritten the words in 
the promissory note that were not part of the regular form 
but dealt with the transaction in question. Mrs. Jaques 
seemed satisfied with what had been done. 

The warehouse receipt was introduced in Evidence by 
defendants and was as follows: 

i 

118 4 4 Lot 22357. Negotiable. j 

Fidelity Storage Company, 1420 U Street^ N. W. 

Phone North 3400. j 

Washington, D. C., July 23, 1925. 

Received for the account of Mrs. W. H. Jaqujes the goods 
enumerated in the schedule annexed upon the following 
terms and conditions: 

Goods stored at owner’s risk of damage by moth, rust, 
fire, or depreciation by time. The warehouse is not re¬ 
sponsible for injury to fragile articles that are not packed 
or for any articles that are packed or unpacked by other 
than the employees of this warehouse. 

The responsibility of this company for any piece or pack¬ 
age (and the contents of such package) enumerated in the 
schedule is limited to the sum of fifty dollars, unless the 
value thereof is made known at the time of i storing and 
receipted for in the schedule; an additional charge will be 
made for a higher valuation. 

The responsibility of the warehouse for cartage, storage, 
handling, packing and shipping is limited to ordinary dili¬ 
gence. Goods delivered at owner’s risk, at places where 
receipts are cusiomarilv refund, or where nb authorized 

4 4 * / 

person is present to receipt for same; and, when delivery 
or shipping orders are incomplete, all omissions supplied 
by the warehouseman in the exercise of his best judgment 
and discretion shall be at owner’s risk. 
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Bill for the first month’s charges will be presented on 
receipt of goods thereafter, bills payable monthly in ad¬ 
vance unless otherwise arranged. Interest at rate of 6% 
per annum will be charged on all overdue accounts. 

One month’s storage will be charged for anv fraction of 

w C/ v 

a month. 

If at any time storage charges remain unpaid for six 
months, the property stored, or so much of it as may be 
required to satisfy the indebtedness and expenses of sale, 
mav be sold aater ten davs notice by advertisement in one 
of the newspapers published in this city. 

All dues must be paid before the delivery or transfer of 
goods, and no transfer will be recognized unless entered on 
the books of the warehouse. 

A reasonable allowance should be made bv the owners 
for ordinary wear and tear in handling, and all claims 
must be made in writing within five days from the 
119 deliverv of goods. 

Present this warehouse receipt and a written 
order when anv goods are to be withdrawn. One dav’s 
notice is required for access to or delivery of goods. A 
labor charge will be made for getting down goods and 
repiling. Also a charge for getting down goods for de¬ 
livery. 

For protection against Moths and other vermin, goods 
must be fumigated twice during each season for which a 
charge of 25% of one month’s storage will be made for 
each fumigation, no charge less than 25 cents. AVe do not 
guarantee against loss by moths under this process. 

This warehouse receipt should be returned when all the 
goods enumerated in the schedule are withdrawn. 

The conditions set forth above are accepted by and are 
binding upon both parties. 

Storage charges, $17.00 per month. 

S. W. ADAMS, 

Ass’t Secretary. 

Schedule. 

If Not Correct Please Report Immediately. 
Abbreviations: 

B. —Broken. Mo.—Moulding. 

C. —Chipped. R.—Rubbed. 

Cr.—Cracked. S.—Scratched. 



MARY A. JAQUES. 


L. —Loose. V.—Veneering. 

M. —Marred. 

#1. Table. 

2. Small chest. 

3. Tin trunk (dented). 

4. Fire fender. 

5. Table (M.) 

6. Pt. cabinet. 

7. Pt. Hall clock (glass bro. mo. bro.). 

8. Pt. cabinet. 

9. Table (M.). 

10. Muffin stand. 

11. Up. chair (Up. worn & torn). 

12. Lip. chair (M. & S.). 

13. Chair. 

14. Chair. 

15. Up. Chair (M. S. & back L.). 

16. Up. Chair (M. & S.). 

17. Chair. 

18. Chair. 

19. R. chair (1 round bro.). 

20. Table (M. S. & pts. mo. miss.). 

21. Bdl. 2 clock weights. 

22. Bronze vase. 

23. Electric lamp. 

24. Electric lamp. 

25. Metal statue. 

26. Bronze jardinier & conts. 

27. Electric lamp. 

28. Tray. 

29. Stand (leg bro. off & att.). 

30. Chair. 

31. Chair. 

32. Chair (pt. mo. miss.). 

33. Up. chair (Up. worn). 

34. Up. R. chair (Up. worn & torn). 

35. Lovr-bov (top wrpd. & pts. legs miss. 

36. Book shelf. 

120 37. Screen (frame C. cr. & punc.). 

38. Picture (pts. mo. miss.). 

39. Hall clock (M. & C.). 

40. Metal bird. 
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41. Sofa (Up. worn, torn, soiled & legs L.). 

42. Box & conts. 

43. Hat box. 

44. Barrel & conts. 

45. Barrel & conts. 

46. Bed spring (rusty). 

47. Bdl. awnings. 

48. Bed spring (rusty). 

49. Bed spring (rusty). 

50. Picture (frame C. & pts. mo. miss.). 

51. Picture frame. 

52. Bdl. 2 screen frames & 1 screen. 

53. Bdl. boards. 

54. Picture (frame C. & picture soiled). 

55. Card table (top in B. 0.). 

56. Pt. chiffonier glass frame. 

57. Sideboard base (C.). 

58. Picture (frame C. & glass miss.). 

59. Picture frame (pts. mo. miss.). 

60. Picture (glass bro.). 

61. Bdl. 3 table leaves. 

62. Bdl. 3 table leaves. 

63. Bdl. 2 table leaves. 

64. Bdl. 2 table leaves. 

65. Bdl. 2 table leaves. 

66. Pt. wardrobe. 

67. Pt. wardrobe. 

68. W. bed side (M.). 

69. W. bed side (M.). 

70. Table leaf. 

71. Pt. wardrobe. 

72. Pt. wardrobe. 

73. Pt. wardrobe. 

74. Pt. wardrobe. 

75. Pt. wardrobe (M. veneer L. & pts. miss.). 

76. Table leaf. 

77. Bdl. 3 window screens. 

78. Pantry step. 

79. Bos & conts. 

80. Bdl. 2 pts. wardrobe. 

81. Box & conts. 

82. Bdl. 3 bed slats. 

83. Bdl. 2 fire screens. 



MARY A. JAQUES. 


103 


84. Bdl. pts. metal lamp. 

85. Pt. chair. j 

86. Pt. bureau glass stand. 

87. Chest. | 

88. Box & conts. 

89. Picture. 

90. Picture. 

91. Picture (glass bro.). 

92. Picture. j 

93. Picture. j 

94. Picture. j 

95. Picture (glass bro.). 

96. Framed certificate (glass bro.). 

97. Picture (frame C.). I 

98. Picture (glass miss.). 

99. Bdl. 3 small pictures. 

100. Bdl. 4 small pictures (2 glasses miss.), j 

101. Picture (L. in frame). | 

102. Picture. j 

103. Picture. j 

104. Picture (in B. O.). 

105. Picture frame. 

106. Bdl. picture & two frames (glass miss.), j 

107. Picture frame. j 

108. Picture. j 

109. Picture (frame C. & pict. punct.). ! 

110. Framed certificate. 

111. Framed certificate. 

112. Bdl. 6 small pictures (4 glasses miss.). 

113. Bdl. 2 small pictures & 1 framed certificate (2 glasses 

miss.). 

114. Framed certificate. 

115. Bdl. 4 small pictures (1 glass bro.). 

116. Framed certificate. 

117. Framed certificate (glass bro.). 

118. Framed certificate (glass bro.). 

119. Picture. | 

120. Picture. 

121. Mirror (bro.). j 

122. Picture (soiled & frame C.). 

123. Picture (punct. & frame C.). 

124. Picture (glass bro.). 

125. Chest. 


I 
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126. Bell. 3 small pictures. 

127. Bdl. 2 pts. wardrobe. 

128. Organ stool (M. S. & C.). 

129. Hat trunk. 

130. Picture frame. 

131. Bdl. mattress (wrpd.). 

132. Bdl. 7 window screens. 

133. Bdl. 7 window screens. 

134. Box. 

135. I. board. 

136. Picture. 

137. Picture (soiled). 

138. Picture (soiled). 

139. Barrel. 

140. Trunk (unlocked). 

141. Trunk (unlocked). 

342. Picture (soiled & torn). 

143. Sideboard (M. S. top cr. pts. veneer miss. & 1 door 

miss.). 

144. Hand bag. 

345. Bdl. pts. candelabra. 

146. Bdl. 2 C. poles. 

147. Pt. lamp shade frame. 

148. Barrel. 

149. Barrel. 

150. Bdl. carpet. 

151. Chair. 

152. Chair (M.). 

153. R. chair (bro.). 

154. Chair (M. & seat C.). 

121 155. Chair (M.). 

156. Up. chair (leg bro. & mended & Up. soiled). 

157. Chair (M.). 

158. Chair (M.). 

159. Chair (M.). 

160. Bdl. C. pole & handle. 

161. Basket & conts. 

162. Mattress (wrpd.). 

163. Barrel. 

164. Barrel. 

165. Corner cabinet (M. glass bro. pts. mo. miss. & key 

escut. miss.). 

166. Bdl. in muslin. 
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167. Box. 

168. Box. 

169. Pillow. 

170. Box. 

171. Box. | 

172. Pt. corner cabinet (1 glass bro. & C.). 

173. Pt. corner cabinet (1 glass miss. & mo. jL. C. & pts. 

att.). I 

174. Table leaf. 

175. Box. 

176. Vacuum cleaner. 

177. I. board & stand. 

178. Trunk (unlocked & 2 handles bro.). 

179. Bdl. 2 C. poles & yard stick. : 

180. Bdl. gun case & brass rpds. 

181. Ext. table top (wrpd.). 

182. Box. | 

183. Pt. ext. table base. 

184. Pt. ext. table base. 

185. Sideboard door (split). 

186. Stool. 

187. Satchel. 

188. Chair (M. C. & L.). 

189. Box. 

190. Box. ! 

191. Truck (worn & unlocked). 

192. Box. ! 

193. Bureau (M. C. legs L. pts. mo. veneer; & 1 handle 

miss.). 

194. Medicine cabinet. 

195. Bdl. in paper. 

196. Basket & conts. (conts. at owner’s risk), j 

197. Crate. 

198. High boy (M. & C.)« I 

199. Low boy (M. S. & pt. 1 handle miss.). 

200. I. crib end. 

201. I. crib end. 

202. Bdl. 2 I. crib sides. 

203. Crib spring. I 

204. Chest of drawers (M. S. C. & pts. miss.). 

205. Picture (packed at Whse.). 

206. Picture (packed at Whse.). 1 

207. Sewing table (top wrpd.). 
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208. B. bed rail. 

209. B. bed rail. 

210. B. bed rail. 

211. B. bed rail. 

212. Low boy (M. S. & pt. 1 handle miss.). 

213. Barrel. 

214. Clothes horse. 

215. Telephone stand. 

216. Trunk (unlocked). 

217. Trunk (unlocked). 

218. Trunk (unlocked). 

219. Trunk (unlocked). 

220. Pt. ext. table base. 

221. Suit case. 

222. Chair. 

223. Bdl. 3 shelves. 

224. Pt. ext. table base. 

225. Refrigerator. 

226. Box. 

227. Suit case. 

228. Barrel. 

229. B. umbrella jar (dented). 

230. Waste basket. 

231. Chair. 

232. Chair. 

233. W. table. 

234. Telephone stool. 

235. W T aste basket. 

236. Desk (M. leg L. & 1 leg & pts. mo. in #212). 

237. Chair (M.). 

238. Chair (M.). 

239. Table (M. & leg bro. & mended). 

240. Lamp shade. 

241. Mirror (blurred). 

242. Mattress (wrpd.). 

243. Box. 

244. Box. 

245. Box. 

246. Basket (wicker bro.). 

247. Basket (wicker bro.). 

248. Picture (glass bro.). 

249. Picture. 

250. Picture. 
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251. Picture. 

252. Picture. 

253. Picture. 

254. Picture (soiled). 

255. Picture (soiled). 

256. Picture. 

257. Picture. 

258. Box. 

259. Book shelf (M. & C.). 

260. B. bed end (tarn.). 

261. Bdl. mattress (wrpd.). 

262. B. bed end (tarn.). 

263. B. bed end (tarn.). 

264. Ext. table top (M.). 

265. B. bed end (tarn.). 

266. Box mattress (wrpd.). 

267. Box mattress. 


For value received this Warehouse Receipt] is hereby as¬ 
signed to Harry S. Plager. 

(Signed) MARY A. JAQUES, 

Mrs. W. H. JAQUES, 

304 West Drew Avenue, Houston, Texas. 


122 Mr. A. F. Enquist testified for plaintiff that he had 
known Mrs. Jaques for many years. He had been 
house manager of Meridian Mansions, 2400 16th St., N. W., 
in Washington, D. C., and met Mrs. Jaques while she was 
occupying an apartment of ten rooms and four baths there. 
He frequently was in Mrs. Jaques’s apartment. It was 
part of his duty to see that furniture and other property of 
tenants was properly handled and put in place. He had 
handled furniture practically all his life and knew good 
furniture when he saw it. Over objection and exception 
that Mrs. Jaques had moved many times since she was 
living in Meridian Mansions and that considerable of her 
furniture had been disposed of and they were then con¬ 
cerned with the furniture that had been in a small apart¬ 
ment on Columbia Road when it was stored yvith the Fidel¬ 
ity Storage Company witness was permitted to testify and 
gave testimony to the effect that while Mrs. Jaques was 
living in Cathedral Mansions on Connecticut Avenue she 
had asked him to pack some of her furniture and witness 
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testified that the furniture she had while living in Meridian 
Mansions was furniture of a very high class representing 
wealth and refinement, that her furniture was heavy and 
rich and that while he could not recall exact pieces he re¬ 
membered particularly a high poster bed and some expen¬ 
sive rugs that were heavy and rich. While she was living 
at Cathedral Mansions he had packed some goods at her 
request but he did not recall he testified on cross examina¬ 
tion just what it was that he had done at that time nor the 
character of the furniture except that her furniture gen¬ 
erally speaking was good. 

Counsel for plaintiff announcing the close of their case 
the following evidence was adduced by defendants: 

123 David B. Karrick testified that he had been ad¬ 
mitted to the Bar but that he was not a practicing 
lawyer except to the extent that he attended to a few non- 
contestcd matters in the Municipal Court. He was Vice- 
President of the Fidelity Storage Company, son of James 
L. Karrick and in 1925 had been connected with the com¬ 
pany for a short time. 

The Storage Company did not make loans and so far as 
he knew never had made any loans on goods stored with it, 
but he knew that it sometimes did arrange with banks or 
others or individuals whereby its customers could obtain 
loans and this it did as an aid to obtaining goods on storage. 
Witness knew that Mr. Plager had made loans upon goods 
stored. The storage company never had made a loan in 
the eight years he had been an officer. 

In Julv 1925, Mr. Henrv B. Hall who at that time was con- 
nected with the storage company, but was now with a rival 
company came to him and said that a Mrs. Jaques, a former 
customer, was sending goods to the company for storage 
and that he, Hall, had personally advanced her $75.00 in 
order that she could pay her rent and the storage company 
could get the goods out of the apartment house where she was 
living. The receipt for $75 was not procured at witness’s 
instance. It was Mr. Hall’s transaction. Mr. Hall told him 
Mrs. Jaques would call and would want to make a loan on 
her goods. Witness told Mr. Hall he would see what could 
be done about arranging a loan; witness told him witness 
would rely on Hall’s valuation, to find out how much she 
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wanted and the general circumstances. Lateit Mrs. Jaques 
did call and witness met her. Mrs. Jaques Ranted a loan 
and was in some urgent need for money. 

Witness told Mrs. Jaques that the Fidelity Storage Com¬ 
pany did not make loans and never had made loans, but 
that witness could arrange a loan for her'through Mr. 
Plager who was out of the city that day, stating that wit¬ 
ness, who he informed her was connected with!the company, 
had inquired of Plager and found he had funds available. 
He told her Plager would not be back until the next day. 
Mrs. Jaques said she had to have money that day. Witness 
wrote out a note for $100 and told her he would temporarily 
advance her $100. The note was read and signed by her in 
his presence and he gave her $100. At this tijme the goods, 
as witness recalled, were in the storage warehouse or were 
being brought there; possibly some had come and others 
had not yet arrived. As witness recalled it, the fur- 
124 niture and effects of Mrs. Jaques had nearly all been 
received and an inventory had been made of them, 
but the warehouse receipt was in process of being typed. 
The custom was for the goods to come to a loading platform 
in the rear of the building where a clerk attended to the rest 
of the goods, checking the condition of each article and 
from this list a typewritten list was prepared. 

This note was admitted in evidence, as follows: 


125 


Ex. 2 (J. C. A.). 


Collateral Note — General. 

i 

i 

$100.00. Washington, D. C., July 27,1925. 

i 

Thirty days after date I promise to pay to the order of 
Harry S. Plager One Hundred and 00/100 Dollars at Fidel¬ 
ity Storage Company without defalcation, for value re¬ 
ceived, with interest at the rate of 6 per centum per annum 
from the date hereof till paid, and as security for the pay¬ 
ment of this obligation on the day of the maturity thereof, 
have de/ivered therewith the following, that; is to say: all 
my furniture now on storage at the Fidelity iStorage Com¬ 
pany’s warehouse which property I hereby certify, it being 
one of the conditions upon which this loan is friade, belongs 
absolutely to me that there are no prior liens against it, and 
that I have a right to pledge it. I hereby authorize and em- 
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power the holder of this obligation (provided the same be 
not paid at maturity) to sell said collateral at public or 
private sale, at the option of the said holder and to transfer, 
assign, and deliver the same to the purchaser or pur¬ 
chasers thereof without reference or notice to me; and if 
in the opinion of the holder of this obligation the value of 
said collaterals or any substitutes hereafter deposited 
should at any time be less than One Hundred Dollars, the 
undersigned shall upon demand furnish such further secur¬ 
ity as will be satisfactory to said holder, and in case of fail¬ 
ure so to do, this note thereupon, at the option of said 
holder, shall become due and payable forthwith, and the 
whole or any part or parts of said securities, or substitutes, 
or additions, may be sold as herein provided, at the option 
of said holder, and in case of any sale or other disposition 
of any of the securities aforesaid, the proceeds thereof shall 
be applied in the first place to the payment of all costs and 
expenses incurred; in the second place to the payment of 
the amount then due on this obligation; and lastly 
126 to return to me Whatever residue, if any, may then 
remain; it being also distinctly understood that 
should there be any deficiency I further promise and agree 
to pay the same to the holder of this obligation on demand. 

It is also agreed and understood that upon the sale of any 
of the said collaterals, the holder of this obligation at his 
option may become the purchaser thereof, and hold the 
same thereafter in his own right, absolutely free from any 
claim of the undersigned. 

This deposit of security is without prejudice to the right 
of the holder of this note at his option to enforce collec¬ 
tion of the same after its maturity by suit or in other law¬ 
ful manner. 

(Signed) MARY A. JAQUES. 

Mrs. W. H. JAQUES. 

No. 1. Due August 26, 1925. 

The words 4 4 all my furniture now on storage at the Fidel¬ 
ity Storage Company’s warehouse” were in his handwrit¬ 
ing and were written in the form of note because the ware¬ 
house receipt was not ready and Mrs. Jaques said she must 
have the $100 at once and could not wait. Witness also had 
written in Plager’s name and other parts. 
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127 When Mrs. Jaques called to see witness she had a 
discussion with witness as to storage ifates during 

which she mentioned some silver for which the driver had 
given her a receipt with a valuation fixed at her request at 
$500. When witness explained to her that the storage com¬ 
pany’s liability on any article or contents of a box or other 
receptacle was limited to $50 and that, therefore, this box 
would have to be put in the vault at a higher rate of storage 
plaintiff said she did not want to go to this additional ex¬ 
pense as the real value of the silver was slight and would 
not justify it. Then because a receipt had been given to 
her with a value of $500 witness made plaintiff write and 
sign a notation that the value of the silver was $|50. Witness 
identified and there was placed in evidence thi^ paper bear¬ 
ing the signature of plaintiff and the words “Net value of 
silver $50,” which words and signature witness had seen 
plaintiff herself write. Said paper read as follpws: 

128 “Fidelity Storage Company. 

Driver will make note on this sheet of any breakage, dis¬ 
satisfaction or accident. Business accepted upjon the terms 
stated in the Standard Warehouse Receipt used by members 
of the American Warehouseman’s Association. 

A 53362. 


Driver: Frazier Tyler. 

Helpers: Moten Bernard. 

Order Rec’d Date: July 23/25. 
Name: Mrs. W. H. Jaques. 
Address: 1884 Columbia Road. 
Wants goods stored. 

To hauling, $25.00. 

“ storage, $17.00. 

2Vo loads. 

When: Thursday a. m. Room: X 


Open 


We recommend warehouse receipt be made in name of 
Mr. or Mrs. so that either may have access to goods. 

In whose name to be stored? (Signed in pencil by plain¬ 
tiff,) Mary A. Jaques. Mrs. W. H. Jaques. 

Were your goods delivered to you in good order, and have 
the movers completed their work in a satisfactory manner? 


Value, Net: Silver, $50.00. 
(Signed) 


MARY Aj JAQUES. 
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All orders, instructions, etc., must be given to warehouse. 
Company not responsible for those given to men or 
wagons. ’ ’ 

129 Mr. Hall had said to witness at the time the loan 
was made by witness that Mrs. Jaques was eccentric. 

After the note was prepared, witness explained to Mrs. 
Jaques that he could not insert in the note any other de¬ 
scription than that it covered all her furniture now in stor¬ 
age at the warehouse, but that he thought Mrs. Plager would 
make the additional loan she said she desired, and in this 
other note for $500.00 the warehouse receipt would be men¬ 
tioned. 

Witness gave Mrs. Jaques the note to read before she 
signed it. She had it in her hands, but whether she read 
it or not, witness could not say, except that she seemed to 
look it over and she had it a sufficient time. Witness had 
not in anywise attempted to prevent her reading it or rushed 
her in the matter, but as far as witness could judge, Mrs. 
Jaques was chiefly concerned about getting the money. Wit¬ 
ness obtained $100.00 in cash and gave it to her, charging up 
the $100.00 to Plager who had an account with the Storage 
Company, and witness knew had money in a box at the 
Storage Company and later Plager paid the $100 for which 
a ticket had been put in the drawer. 

At the time the loan was made, witness saw a receipt 
which Mrs. Jaques had signed for $75.00, which had been 
loaned her by Mr. Hall and Mr. Hall had said to him, but 
whether in the presence of Mrs. Jaques or not, he did not 
recall, that he had given the money mentioned in the receipt 
to Mrs. Jaques and that he, Hall, had to advance the money 
in order to get her goods to put in storage and to defray 
some charges which had to be made. Mr. Hall stated that 
he wanted to see that when the loan was completed that he, 
Hall, would get his money back. Witness knew that Plager 
had returned to Hall the $75.00 which Hall had advanced 
and that it was taken out of the $500.00 loan that Plager 
later made. The $100.00 was paid to Mrs. Jaques in cash. 

Witness testified that when Plager returned to the City, 
witness took up with him the matter of Plager lending to 
Mrs. Jaques the $500 additional which Mrs. Jaques had 
stated to him was the amount she desired, and which 

130 amount Mr. Hall had informed witness it was safe 
to loan, that he, Hall, knew the goods and that the 
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money would be amply secured. Hall said that J\Irs. Jaques 
had had her goods in storage before. 

After Plager agreed to make the loan of $500.00, another 
note was prepared for $500 and witness identified this note. 
Said note corresponded with the $100 note as to all the mat¬ 
ters of form. It was witness’s recollection the note was 
a Law Reporter form of note. Witness testified that Mr. 
Plager gave to Mrs. Banta, who was familidr with such 
transactions, the money to give to Mrs. Jaqiiies who had 
stated to witness that she was going to the Lafayette Hotel 
to stop before going to Texas. She had asked that the 
money and papers be sent down to her there to sign. Wit¬ 
ness knew that a statement of account was macje out. Wit¬ 
ness did not make out the statement. Mrs.; Banta may 
have made out the statement herself, or Plager may have 
dictated it or made out the statement or Mrs, Banta may 
have typewritten it. Witness did know that the money was 
sent by Mrs. Banta and either witness or Plager directed 
Mrs. Banta to go to the Lafayette Hotel, see iMrs. Jaques 
and after Mrs. Jaques had signed the note and the ware¬ 
house receipt and had been handed the statement of account 
which had been prepared to give her the nioney. Mrs. 
Banta was given the sum of monev called for in the state- 
ment of account, copy of which was already in evidence. 


David Karrick testified that before any papers were sent 
to Mrs. Jaques at the hotel he looked them over to see that 
they were in proper form. 

131 Witness testified that it was the custom of the 
Company in such cases to require three months 
storage to be paid in advance and also there was a charge 
made periodically for fumigation. The cash balance stated 
in the account of $267.85 had been given Mrs. Banta. 

Witness identified the warehouse receipt which was al¬ 
ready in evidence. 

Witness heard no more about the matter and knew noth¬ 
ing about the sending of the letters to Mrs. Jaques until 

late in October or earlv November when he learned that 

* 

Mr. Plager had written to Mrs. Jaques asking for curtail on 
the loan and that she had paid no attention tio his letters. 
Plager told witness the note was overdue an<J we decided 
that the best thing to do was for Plager to exerbise his right 
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to become the purchaser of the property as she was pay¬ 
ing' no attention to the overdue notes. Plager brought 
plaintiff's letter of November 1 to witness. Plager was 
very much concerned about the matter, and witness knew, 
whether from Plager or otherwise witness did not recall, 
that creditors were threatening attachments against the 
goods of Mrs. Jaques, and that creditors were calling up 
wanting to know whether the Fidelity Storage Company 
had any goods belonging to Mrs. Jaques. Witness knew 
that about this time Plager saw some second-hand dealers 
about buying in the goods, and witness heard that there was 
some question as to whether the security was ample. Wit¬ 
ness knew people came from time to time to look over the 
lot of goods but witness did not himself talk with anv of 
these second-hand dealers. Witness knew that James L. 
Karrick had advised Plager to sell the goods and realize 
his money and prevent expense. Witness believed that 
Plager had a right to sell the goods for non-payment of 
the debt to him. 

On a day in early November, Plager told witness that he 
was going to sell the goods, that he had not been able to 
get any of the dealers to pay an amount for them that 
would let him out whole. James L. Karrick, witness’s 
father, had returned to Washington from his home in 
Massachusetts, and after Mr. Karrick’s return, witness had 
very little to do with the matter of what steps were taken 
except that he did advise Plager in the matter of the sale. 

Witness could not recall the exact date of the sale. Plager 
became the purchaser after the Jaques letter, it was within 
a couple of weeks. It was witness’s recollection that him¬ 
self and Plager and James L. Karrick gathered together 
either in Mr. Karrick’s office in the Storage Company or in 
the front room. They thought Plager had the right to be¬ 
come the purchaser at private sale. 

132 Thereupon the warehouse receipt and the goods 
covered thereby were sold. The sale witness thought 
was made under both notes. There was one or two em¬ 
ployees of the storage company present and about. 
Whether Mr. Hall was one of these witness did not recall. 
Witness said “How much is bid or offered for these goods 
named in this warehouse receipt?” There was no docu¬ 
ment passing from the Fidelity to Plager. The ware¬ 
house receipt had already been transferred to Plager on 
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the books of the company at the time of the assignment by 
Mrs. Jaques. Mr. Plager said that he bid $500. Witness 
asked if there were any other bids and there being none 
then said that the goods were sold to Plager. ! Plager had 
the warehouse receipt and the goods had been; transferred 
to him under it. No papers were signed at fhe time nor 
needed to be signed and no money passed. There was very 
little formality. In dealings we looked to Plager as the 
bailor, as the one who put the goods there. The goods re¬ 
mained in storage for some time after the sjale. It was 
witness’s recollection that Henry Hall was not present at 
the sale but that Mr. Hall knew of the sale. Mi*. Hall made 
no offer to pay anything to prevent the sale beiiig made. 

After the sale was made, witness knew fbom hearsay 
only that the goods were displayed on boxes iand barrels 
and opened up, but witness had very little to do with this 
matter and did not recall whether he had been on the upper 
floors of the warehouse at the time or not. 

Witness had stated the facts and it could beisaid that he 
acted for Plager as Plager’s attorney, though he charged 
Plager nothing. 

133 On cross examination witness said he was one of 
the defendants. Plager was employed jat this time 
by Mr. James L. Karrick as manager of his real; estate. Mr. 
Ivarrick’s real estate was operated under the name of the 
real estate department of the Fidelity Storage Company. 
Plager was known as manager of the real estate depart¬ 
ment of the Fidelity Storage Company. 

Witness considered the sale to have taken place in the 
office and Mr. Plager became the purchaser under the 
terms of the note and under the terms of the loan. Witness 

I 

did not consider who was the vendor. We had g little meet¬ 
ing, quite a group of people, and the question was asked 

and Plager 


, or it may 


what are we getting—bid for this property, 
said: “I will take it in for the amount of $500; 
have been that it was $525, the amount of the best offer he 
got. At the time the answer to the bill of complaint was 
executed witness knew Plager had bought the property in. 
They did not advise Mrs. Jaques of the sale. | 

Witness thought he saw the Rosenberg letter shortlv 
after its date. He thought that letter had been in Mr. 
Plager’s possession, it had not been in witness’s, it had 
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not been in the possession of the Fidelity Storage Com¬ 
pany. 

"Witness’s father was the owner of the Monmouth Hotel. 
That was about all the connection witness had with it. The 
building* was looked after from the office of the Fidelity 
Storage Company. Witness did not have anything to do 
with it. Acting as attorney, witness would bring some 
dispossession suits. The Monmouth was really an apart¬ 
ment house but they rented some furnished apartments. 

The return made in the Municipal Court suit would relate 
only to the rugs; we wouldn’t say anything about the other 
goods. 

Witness was acting as attorney for Plager and as his at¬ 
torney I think I asked the question “What are we bid for 
this 0 ?” Plager individually said that he offered either 
$500 or $525. 

134 James L. Karrick testified that he was the presi¬ 
dent and chief stockholder and owned much the largest 
part of the stock of the Fidelity Storage Company. He 
also had been for many vears a builder, the owner of some 
apartment houses and to some extent was in the banking 
business, being director and vice-president of the Conti¬ 
nental Trust Company and recently vice-president of the 
Commercial National Bank. He had a real estate business 
conducted under the name of the real estate department of 
the Fidelity Storage Company. Air. Plager was manager 
of that real estate department. He is also manager of the 
Traymore Garage. He was manager of the various build¬ 
ings witness owned, the Monmouth Hotel, Portland Hotel 
and some seven apartment hotels. The stationery of the 
Monmouth Hotel was mostly kept at the Monmouth Hotel 
but they had some of it at the storage company. The real 
estate department belonged to witness entirely. It was 
conducted only in the name of the Fidelity Storage Com¬ 
pany, kept in a separate part of the office, separate clerks 
and separate book accounts. 

Mr. Munter never came to see witness personally about 
the Jaques matter. Witness had knowledge of the writing 
of the letter asking Mr. Munter to call. He thought he had 
knowledge of that but not of the writing of the first letter. 

The first witness knew of the Jaques matter was when 
witness came home from his summer vacation at his home 
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in Massachusetts early in November, about November first, 
he should say. Mr. Plager was employed by ithe Fidelity 
Storage Company and by witness and was in charge of the 
real estate department of the Fidelity Storage Company, 
managed witness’s apartment houses and business, made 
purchases for witness and looked after the details of wit¬ 
ness’s business generally. About November jl, 1925, wit¬ 
ness first learned of the loan made by Plager to Mrs. 
Jaques. Plager told witness that he thought he, Plager, 
had gotten himself in trouble over a loan he had made to 
Mrs. Jaques. Plager showed witness the notes and ware¬ 
house receipt and correspondence he had sent to Mrs. 
Jaques and her letter to Mr. Hall which he |had just re¬ 
ceived. Witness was also shown a new unsighed collateral 
note for $450 which had been sent to Mrs. Jaques and which 
he was informed had been returned by her unfeigned in the 
letter to Mr. Hall, which letter witness read or it had been 
explained to him. This new note was introduced in evi¬ 
dence. It was on the Law Reporter form and was dated 
October 26, 1925. It stated that 90 days aftjer date Mrs. 
Jaques promised to pay to Harry S. Plager $450 at 1420 
You Street, Northwest, with interest at 6 per cent 
135 per annum and that as collateral security there had 
been delivered the following: 44 Fidelity Storage 
Company warehouse receipt No. 22,357, dated July 23, 
1925”. I 

Plager was a good judge of second hand furniture and 
had bought and sold it for a long period of time. Witness 
also had had considerable experience in this! line through 
his connection with the Storage Company and also from the 
fact that he had both bought and sold second hand furniture 
for apartment houses which witness owned,! and some of 
which had apartments rented furnished. 

Witness had bought and sold furniture for about 25 
years and was in the storage of furniture during that time; 
made a good many appraisements for loans during that 
time, of household goods and effects, mosthf for himself; 
mostly he was interested in either making or recommending 
loans or appraisals and sales of goods. Witness sometimes 
arranged for loans on goods for persons wjho wanted to 
store goods. Witness had personally made some loans on 
goods but had stopped doing so some 6 or 7 years ago and 
had not made any loans on household goods in the last 7 
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years lie thought. Plager at times on his own account had 
made some loans on effects of persons who were 

136 storing goods. 

Plager asked witness’s opinion as to the value of 
the goods and what Plager had better do about the matter. 
Witness was also told that creditors of Mrs. Jaques had 
made threats of attachment, that telephone calls and letters 
had come from creditors of Mrs. Jaques seeking to hold her 
goods. Plager was very much perturbed about his security 
because of numerous inquiries from lawyers representing 
creditors of Mrs. Jaques and the expenses that would be 
caused thereby and also the expenses that were running up 
on the goods. Witness also did not want to get involved or 
for the Storage Company to get involved in expense or 
trouble about the matter. Plager asked witness what wit¬ 
ness would advise Plager to do. Witness asked Plager to 
show witness all the facts and data in the deal and as a 
result of this witness advised Plager to sell the goods. 
Witness first advised Plager to get the goods out of the 
warehouse and sell them as quickly as he could. There 
were some further conferences. 

137 Plager was much exercised over the idea the goods 
might be attached and he would be put to some ques¬ 
tion about proving his title. Plager made efforts to sell 
them. 

Over the objection and exception of plaintiff witness 
testified that he went with Plager the same day he thought 
to the upper floors of the warehouse where the goods were 
stored in a room to see the goods and see whether he could 
get his monev out. 

Witness examined the goods and went over them and 
the inventory with Plager to see whether he could get his 
money out. Witness knew people were invited there for 
that purpose, second hand dealers. The result of that in¬ 
vestigation was that the furniture we could see was in our 
opinion nowhere near enough to let him out. There were 
goods in barrels and boxes we could not see at that time. 
Witness advised him, Plager, to bid the goods in, and go 
through the form of a sale, thinking there might be some 
question about his right to open these barrels before he had 
title. Witness was not a lawyer and did not know what 
was the wise thing to do but thought that was advisable. 
Witness saw the paper and taking all things into con- 
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sideration, the doubtful value of the assets an$ whether if 
compelled to sell them they would bring $600.00, interest 
and expenses of storage and charges, witn'ess advised 
Plager to make an immediate disposition or| sale of the 
goods, to get title to them and also told him that witness 
thought it better if he, Plager, would get the ^oods out of 


the warehouse as it might involve the Storage Company in 
trouble and expense. Witness recommended to Plager to 
sell the goods as a whole provided he could get someone 
to take them off his hands at the price at which they stood 
him. ! 

Witness saw, he thought, all the papers in connection 
with the deal, the notes, and the warehouse receipt he 
thought were the main things he saw. Witness also saw 
two letters. He had asked Plager about the letters he had 
written and Plager showed witness copies of those letters. 
A question arose whether Mrs. Jaques had liaci time to re¬ 
ply to those letters and they looked the matter up and de¬ 
cided there had been a reasonable time for her to reply but 
witness advised Plager to wait a day or two ldnger to give 
her a little more time and then to sell the goods or get 
them out of the warehouse. Witness saw the letter of Mrs. 
Jaques addressed to Henry Hall about the timej it came into 
the officer addressed to Henrv Hall. The letter in evidence 
was the letter he saw. Witness thought he saw it as soon 

as the letter came in about November 3 or thereabouts. 

1 

Witness read the letter. Some words he could not 
138 make out. Before the letter was received witness 

had told Plager it was his advice to wait a day or 
two longer. Then if he got an unsatisfactory reply to sell 
the goods or else get them out of the warehouse. When 
this letter was received witness again advised Plager to sell 


the goods immediatelv and get them out. Witness knew 
that immediately after this, Plager talked to dome persons 
about a sale of the goods, but witness did not think that 
he (witness) personally saw anyone except thelelder Rosen¬ 
berg. Witness recalled seeing him about buying them all. 

Mr. Plager after talking with the second hand dealers ex¬ 
pressed himself as very much discouraged as to getting his 
money out and saving himself from loss. 

The actual sale took place in the offices of I the Fidelity 
Storage Company and as witness recalled, it was done in 
front of the real estate counter. There were two or three 
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employees about. Mrs. Banta was there. Henry Hall knew 
about the sale, but whether he was actually present or about 
when it took place, witness did not know. The sale was held 
late in the afternoon. There were some customers at the 
storage company and others about. It was his recollection 
it was done before the goods were opened up, before they 
were taken out of the barrels. But lie was not quite sure 
because it was almost simultaneous. The goods were 
opened up the next day. He remembered going up and 
looking at them the next dav. I think it was before the 
Rosenberg offer but it might have been all in the same day. 
“I think it was before the Rosenberg offer, that is my 
recollection.” 

139 The recollection of witness was that his son, David 
Karrick made an announcement asking how much 
was bid or offered for the warehouse receipt and the goods 
covered bv it. Nobody made a bid. There was some little 
.■joking. Somebody asked witness if witness did not want 
to buy. Plager bid in. Plager said that he bid $500 and 
thereupon the sale was made to Plager. Plager had al¬ 
ready the warehouse receipt assigned to him and the goods 
under this warehouse receipt stood assigned to Plager on 
the books of the company. Plager had offered the goods to 
witness before the sale and asked witness to help him out 
and witness told Plager he would sec if there was anything 
he wanted but witness declined to buy except that there was 
a bronze bird with broken wings took the fancy of witness, 
who wanted it, and took it to his country home in Massa¬ 
chusetts where it now was and witness also bought an old 
candelabra and an old lamp, paying cash for all of them to 
Plager, $12.50, which was all they were worth. The bird 
would have been the most valuable article if complete. 
Plager had tried to sell witness some of the paintings and 
witness told him there was none witness wanted in his 
house. There was no silverware belonging to Mrs. Jaques 
which witness had bought or taken and it was absurd to say 
that there was any of her silverware in his home or homes. 
The only silver was some plated ware, some rather old 
fashioned Victorian pattern silverware all plated. There 
was some solid silver in there. None of the silverware on 
page 6 was there. He advised Plager to sell the goods be¬ 
fore they were opened up. 
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The boxes and barrels and trunks had not Sbeen opened 
prior to the sale to Plager. Witness did not permit this 
to be done in any case and did not think it wise or that he 
had a right until a person had the title to the goods to per¬ 
mit goods stored with the Fidelity Storage Warehouse to be 
opened up and their contents taken out of boxes or things 
in which stored. 

After the sale had been made to Plager and Plager had 
title, all the goods of Mrs. Jaques were taken out of the 
storage room and put in a large hall on an upper floor of 
the Fidelitv Storage warehouse. This was done by the 
Storage Company man at Plager’s request. j Plager was 
charged the usual price which is charged to everyone of 
$1.25 an hour for the time of the men engaged- The Stor¬ 
age Company always made a charge of this aijnount, which 
was their usual and regular charge for its nien where 
customers sought to inspect the goods, to remove any goods, 
or to have any labor done for them. All of the articles in 
Mrs. Jaques’ room were taken out so that they could be 
displayed to advantage. Most of the goods j were in one 
room but a small portion were in what is called bpcn storage. 
The goods were spread on counters and the boxes and bar¬ 
rels opened up. After they were so spread oul, Plager had 
asked witness if witness would not buy the outflt as a whole 

and let him out, but witness had declined, biit did buv as 

7 1 * 

stated three articles for $12.50. It was vorv doubtful 
whether you could get $600 for everything in j the ordinary 
way of disposing of furniture. There was some china sets 
there he would like to have owned if they had been com¬ 
plete. 

140 Before the sale was made to Plager, witness had 
been advised of the possibility of attachments and 
also had gone over Mrs. Jaques’ letter where she made no 
promise even to curtail the note and no definite statement 
of any kind and said that she had some son who was in 
China and that when he came back from China this son 
might do something. It was after witness hhd gone over 
all the letters and Rosenberg had come up the second time 
and had raised his bid to $525 that witness recommended to 
Plager to have Rosenberg put in writing this bid, witness 
saying why not get that in writing because some question 
might arise. Witness had understood that the highest offer 
Plager had been able to get before the goods were opened up 
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was $500 and that after they were opened up that the bid 
was raised to $525. 

Sometime after this occurrence, witness had a conversa¬ 
tion with Mr. Emmons in charge of Sloan’s auction rooms 
about the sale of some goods the Storage Company had of 
a Mr. Moore which were of better than usual quality and 
which were to be sold. Witness asked Emmons to make 
a sale of these goods in a catalog sale that Emmons told 
witness Sloan’s were going to make before Christmas. As 
witness recalled the catalog sale was to be of goods of some 
prominent man who had died, perhaps the late Senator 
Lodge. Plager was present at this time and asked Emmons 
how about selling the Jaques goods. Emmons recommended 
waiting instead of selling the Jaques goods at that time and 
said he could get a better price for the Fidelity goods and 
for the Jaques goods at a catalogue sale. Emmons went 
over the Moore items which he would include in the sale and 
then went up and examined the Jaques goods. Emmons 
said that those he had picked out he would include in his 
catalog sale, but that he could not include all of the goods 
in a catalog sale and witness recalled he particularly men¬ 
tioned the china and other things of that sort as not being 
of a character, because of their condition, to include in a 
catalog sale. A higher sales price was always obtained at 
a catalog sMe than at the usual sale and the higher charge 
made by the auctioneer, as witness recalled it, was 18 or 
20 per cent for a catalog sale and 12 per cent for an ordinary 
sale. Some of the goods were of a fair quality, but badly 
chipped. This was particularly true of dishes and bronzes 
and things in the boxes and barrels. There was no complete 
set of anything, plates, cups or anything else. Witness saw 
the trunk containing the silverware when it was 
141 opened up. Plager had hoped to get enough out of 
the goods without having to sell the silverware, but 
it turned out when the silver was taken out that there was 
no solid silverware, that it was all poorly plated ware of an 
old pattern and with no complete sets of anything. 

Witness knew that the elder Rosenberg for $175.00 bought 
everything except some pictures that Plager had sold to a 
Mr. Frank and except what was sent to Sloan’s auction 
rooms and the few articles witness bought. 

The Fidelity Storage Company never had made a loan on 
goods from the inception of the enterprise. Witness him- 
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self had made some loans in order to aid the Storage busi¬ 
ness, but had not done so for some years, certainly for six 
or seven years. The Storage Company had never made any 
loans itself, because when it was first organized lawyers 
who were consulted had advised against it for the reason 
that there was a danger of coming in conflict jwith laws as 
to pawn brokers. It did aid the Storage Coijipany to get 
storage business for its customers to be helped out with 
loans at times and they formerly in old advertising had 
advertised that they could obtain loans froita banks and 
others. The Storage Company charged only the regular 
rates of storage whether the loans were mac|e or not and 
made the regular terms. 

Witness had been told at or about the tiipe of the sale 
that Henry Hall had objected to selling the gpods and had 
expressed it as his opinion that the goods were worth much 
more than the amount of the loan, but witness always haci 
found that in his opinion Henry Hall was high in valuations 
and for that reason witness never had given Henry Hall any 
authority at any time to make loans for witness and Henry 
Hall had never made any loans for the Storage^ Company or 
anyone else on goods stored. 

Some six months or so after the sale witness testified 
Mrs. Jaques came to see him at the Storage Warehouse 
regarding her goods. Witness told Mrs. Jaques that Plager 
had bought her furniture under the note and ivarehouse re¬ 
ceipt and had sold it later. Witness told Mrs. Jaques 
142 that Plager had sold all of it and that| she must see 
him about it if she wanted to know anything about it. 
Mrs. Jaques’ talk was very loud and caused |a disturbance 
in the office. She wanted to know where she could see 
Plager and witness told her at that hour the best chance of 
finding Plager was at the Traymore Garage where he was 
Manager. She was in the outer office, witness &aid, a number 
of times. Her talk was loud and abusive eVery time she 
came to the office and witness did not see her 'after the first 
time. Letters had been sent to her attorney inviting him 
to call, but he had never called. When the letters first came 
from the attorney all of the persons knowing anything 
about the matter and officers of the company \|ere out of the 
city. Their Assistant Secretary had only been with them 
a short time, was not now in their employ and looking up 
the matter and finding that there had been an attachment 
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suit by creditors of some rugs, had answered the letter of 
Mr. Munter and then later after that the company got the 
second letter and when the officers were back in the City, 
they had invited Mr. Munter to call, but he did not do so, 
but filed suit without calling or sending any information 
over the telephone or otherwise. 

The correspondence just referred to between Mr. Munter 
as attorney for plaintiff and the defendant Fidelity Storage 
Company was admitted in evidence and was as follows: 

143 Godfrey L. Munter, Attorney, Transportation 

Building. 


June 24, 1926. 

Fidelity Storage Company, 

1420 You St. N. W., 

Washington, 1). C. 

Dear Sirs: 

Mrs. M. A. Jaques has placed in my hands for prompt 
action the matter of your failure to return to her certain 
furniture and other personal effects stored with your com¬ 
pany on or about July 3, 1925, as per receipts held by her. 
I will thank you to advise me promptly. 

Verv trulv yours, 

GODFREY L. MUNTER. 


Fidelity Storage Company, Washington, D. C. 


Godfrey L. Munter, 

Attorney and Counsellor at Law, 
Transportation Bldg., 
Washington, D. C. 

Dear Sir: 


June 28', 1926. 


We have your letter of June 24th relative to claim of 
Mrs. M. A. Jaques. 

The President of the Company is out of town, and the 
Secretary-Treasurer has just been called away for several 
days owing to serious illness in his family. 

Upon return of either of these officers, your communica¬ 
tion will be taken up for prompt consideration. 
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I might say, however, for your information that our rec¬ 
ords show that Mrs. Jaques’ goods were attached under 
garnishment in a Municipal Court suit and taken out by the 
Marshal several months ago. I 

Mrs. Jaques was informed of this. j 

Very truly yours, I 

FIDELITY STORAGE COMPANY, 
By HAROLD HURSH, 

HAROLD HURSH, 

Asst. Secy. 


HH/EB. 


144 Godfrey L. Munter, Attorney, Transportation 

Building. I 

I 

July 1, 1926. 

I 

Fidelity Storage Company, 

1420 You Street N. W., j 

Washington, D. C. j 

Gentlemen : 

I am in receipt of your letter of June 28th regarding 
claim of Mrs. M. A. Jaques. The receipts which I have in 
my possession show delivery to you of a large quantity of 
furniture, etc., irrespective of the rugs attached under 
garnishment proceedings which I have examined. The 
furniture delivered by Mrs. Jaques and cohered by your 
receipts, was in the most part antique and of| great value. 

Unless some prompt adjustment is made, I am directed 
to proceed. 

Very trulv yours, 

GODFREY L, MUNTER. 
Fidelity Storage Company, Washington, D. C. 

July 2, 1926. 

Godfrey L. Munter, Esquire, 

Transportation Bldg., 

Washington, D. C. 

j 

Dear Sir: 

i 

i 

We have your letter of July 1st, relative tQ claim of Mrs. 
M. A. Jaques. 
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Fortunately, the President and Vice-President are both 
in town at present and will be glad to have a conference 
with vou on this matter. 

As the records and data are in this office, we suggest that 
we meet here, and at your earliest convenience as the 
President will be leaving town in a few days. 

Very truly yours, 

FIDELITY STORAGE COMPANY, 
DAVID B. KARRICK, 

DAVID B. KARRICK, 

Vice-Pres. 

DK/EB. 

145 On cross examination witness said that his best 
recollection was that the sale took place before the 
Rosenberg letter was written. Witness could recall the 
names of only Plager and David Karrick as persons pres¬ 
ent, but the sale was done in the open office and there were 
other people there down in the office or lobby. Witness’s 
son got up and said: “How much am I offered?” Mr. 
Plager was the only bidder—$500 is my recollection. They 
were knocked down to him. Witness did not notify Mrs. 
Jaques that there had been a sale. Witness knew she was 
in Texas. Witness did not think it was any of the business 
of the Fidelity Storage Company. The company had no 
account with her except as to the rugs. The account with 
her had been wiped out and transferred to Mr. Plager. 
The warehouse receipt was one of the records the company 
had. The storage charges of Mrs. Jaques were paid in 
advance to November 1. Thereafter we charged Mr. Plager 
with the storage due. There were some charges due when 
the sale was made. Mr. Plager later paid them and paid 
for the labor of unpacking them and displaying them and 
sending them down to the auction room. The company 
charged him with the labor of the men in unpacking the 
goods and spreading them on the table. Witness knew it 
was done because it is done by his men. He did not think 
they made a bill out but thought they agreed on the amount 
with Plager. The money from the sale at the auction room 
came up in a check to the Fidelity Storage Company and 
witness collected the money on the check. P'art of the check 
was for goods belonging to the storage company and part 
for Plager’s goods. The amount of the check was some- 
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tiling- like $1,300. There was a lot of goods j sent to the 
auction room known as the Moore lot and that 1 should have 
been sent under the name of the Fidelity Storage Company 
because Plager had no interest in that lot of goods but in 
the Jaques goods which were sent at the samd time. Wit¬ 
ness knew how much was sent down. 

Rosenberg, Senior, got the rest of the goods' that Plager 
did not dispose of otherwise. There wasn’t so much that 
Rosenberg got. 

14G During the cross examination of Jaipes L. Kar- 
rick by counsel for plaintiff witness testified that it 
was the custom of the Fidelity Storage Company to keep 
loose leaf ledger accounts with customers and that an 
account lie presumed had been opened with Mrs. Jaques 
when she last stored goods there showing the deposit of 
goods as called for by the warehouse receipt apd the ware¬ 
house receipt for the rugs. The company kept folders in 
the name of each customer and these ledger! sheets with 
warehouse receipts and other matters including bills were 
kept in these folders or jackets. When the warehouse 
receipt was endorsed over to Plager it was treated as a 
transfer to Plager. An inventory was prepared as the 
goods came in by the shipping clerk and from 1 it the ware¬ 
house receipt was prepared. The inventory! showed the 
condition of the goods as received and the warehouse 
receipt was identical with the inventory but inj typewriting. 
The receipt for the rugs would be made up in the same way. 
After the sale to Plager all records were turned over to 
Plager and it was witness’s recollection Plager had taken 
the papers to the Traymore Garage where Plager had a 
desk. They had no records that had not bebn produced. 
At the request of the court, witness stated he jvould have a 
further search made and the following day testified he had 
been unable to find any additional records but had found 
some folders of storage of goods by Mrs. Jaques with the 
company in previous years and also folders Showing stor¬ 
age of goods by several other persons nabied Jaques, 
Laura Jaques and others, and these folders were produced 
but not any papers beyond those produced relating to the 
storage of the goods involved in the present Suit. He had 
not found any entries of storage of silver by j Mrs. Jaques 
at this time except the paper identified by David Karrick 
but had found papers showing shipment of silver to Los 
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Angeles for her at her direction in a previous year. These 
papers were produced. 

147 Harry S. Plager testified that he was manager of 
the real estate department of the Fidelity Storage 
Company. That handled the real estate of Mr. Karrick. 
Mr. Karrick owned a number of apartment houses, some of 
which contained furnished apartments. It was witness’s 
business to collect the rents, manage these apartments and 
in connection therewith, witness over a long period of years 
had bought and sold second hand furniture. The real 
estate business of Mr. Karrick was conducted through the 
Fidelity Storage Company. Mr. Karrick paid witness his 
salary. Witness had no desk at the Storage Company but 
did have one in the Traymore Garage which witness man¬ 
aged in connection with his other duties. Witness made 
loans on furniture at times. The company did not make 
loans. Witness personally kept no books of account. 

On the day Mrs. Jaques came to the Fidelity Storage 
Company and made application for a loan of $600, witness 
was in Baltimore. He loaned her $600 in two instalments. 
The next day when witness returned, both David Karrick 
and Henry B. Hall told witness about Mrs. Jaques’ goods 
being stored with the Storage Company and that she was 
seeking a loan. David Karrick asked witness if witness 
wanted to make a loan on Mrs. Jaques’ goods and witness 
replied that if the security was good, he was willing. Wit¬ 
ness had monev both at the bank and also carried consider- 
able monei T in his pockets for business that he had to con¬ 
duct and also had in a safe deposit box at the Storage Com¬ 
pany, a box in which he kept funds and had money at that 
time. David Karrick told witness that he, David, had said 
to Mrs. Jaques he was sure that Plager would make her a 
loan of $600 and that Mr. Hall knew the goods of Mrs. 
Jaques and that they were good security for the loan. Mr. 
David Karrick had stated to witness he had already ad¬ 
vanced $100 on witness’s account and had rather led her to 
expect that witness would make the additional loan of $500. 
Witness refunded to David Karrick the $100 loaned the 
day witness was in Baltimore. 

A day or two after this, Mrs. Jaques’ goods had all been 
inventoried and the warehouse receipts had been made out. 
Witness loaned Mrs. Jaques $500 upon the strength of her 
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note and the warehouse receipt in addition to the $100 
which witness had loaned through David Karrick. 
148 Witness did not remember whether jhe got the 
money out of the safe deposit box he Iliad at the 
Fidelity or whether witness had gotten the money from the 
Continental Trust Company or from both and money he 
had in his pocket. 

A note for the $500 was made up and the warehouse 
receipt was also prepared with a statement reciting that 
the warehouse receipt had been assigned to witness. The 
$500 was sent down to Mrs. Jaques less the amount of the 
storage charges and the different charges. Witness thought 
he gave that money to Miss Anderson, now iMrs. Banta. 
He thought it amounted to $250 or $260. A carbon copy of 
the account was handed to witness and he testified: “I gave 
that to Miss Anderson to take down to Mrs. Jkques at the 
time she went down to take her the money at the Lafayette 
Hotel. I gave the original of that to Miss Anderson to give 
to Mrs. Jaques. I asked her to get the $500 noth signed and 
get it back. I asked her to get the warehouse receipt 
signed. She brought back the note signed. The warehouse 
receipt was along with the note and cash. She; brought the 
receipt back signed. 1 caused the assignment to be put 
there. I hadn’t seen Mrs. Jaques about the; transaction 
prior to that time”. 

Witness testified he had seen Mrs. Jaques in 
the storage company before this time. He only knew her 
as Mrs. Jaques. 

He saw her also probably 6 or 8 months after he had 
bought in her goods. 

A statement of account was also prepared. Witness got 
the cash of $267 and some cents shown in the statement and 
gave the money to Mrs. Banta who was directed to see that 
the note was signed and the warehouse receipt assigned, 
and to give the original of the statement of account show¬ 
ing the transaction to Mrs. Jaques. Witness knew that 
Mrs. Jaques at that time was at the Lafayette Hotel and 
that she had asked the money be sent her there. 

When Mrs. Banta returned she gave to witness the note 
for $500 and the warehouse receipt. 

9—5560a 


the office of 









130 


FIDELITY STORAGE COMPANY ET AL. VS. 


In the month of October, witness wrote to Mrs. Jaques 
whose address he had, demanding a curtail of her note, and 
forwarded to her a new note for $450. 

These letters of Mr. P'lager and the new unsigned note 
for $450 were admitted in evidence, the copy of the new 
note having been produced in response to call by plaintiff 
on counsel for defendant and were as follows: 

149 “ October 13, 1925. 

Mrs. W. II. Jaques, 

304 West Drew Street, 

Houston, Texas: 

Your note for $500.00 will be due on Monday, October 26. 
It may be renewed for ninety days on the following 


terms: 

Curtail 10%. $50.00 

Storage, 3 months @ 17.00. 51.00 

New papers. 1.00 

Insurance. 1.75 

Interest. 7.50 


Total payment 


$111.25 


and a new note for $450.00. 

I enclose a new note for $450.00 for you to sign and re¬ 
turn to us with vour check for $111.25. 

HARRY S. PLACER.” 


P/M. 


150 


“Collateral Note — General, 


Law Reporter Blank No. 65. 

$450.00. Washington, D. C., Oct. 26,1925. 

Ninety days after date I promise to pay to the order of 
Harrv S. Plager Four Hundred Fiftv Dollars at 1420 You 
St. N. W. Washington, D. C., without defalcation, for value 
received, with interest at the rate of 6 per centum per an¬ 
num from the date hereof till paid, and as collateral secur¬ 
ity for the payment of this obligation on the day of the 
maturity thereof, have delivered therewith the following, 
that is to say: Fidelity Storage Company Warehouse Re- 
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eeipt 4r 22357, dated July 23, 1925, which property I hereby 
certify, it being one of the conditions upon which this loan 
is made, belongs to me, that there are no prior'liens against 
it, and that I have a right to pledge it and hereby authorize 
and empower the holder of this obligation (provided the 
same be not paid at maturity) to sell said ^ collateral at 
public or private sale, at the option of the said holder and 
to transfer, assign, and deliver the same to the purchaser 
or purchasers thereof without reference or jiotice to me; 
and if in the opinion of the holder of this obligation the 
value of said collaterals or anv substitutes hereafter de- 
posited should at any time be less than four hundred fifty 
dollars, the undersigned shall upon demand! furnish such 
further security as will be satisfactory to said holder, and 
in case of failure so to do, this note thereupon at the option 
of said holder, shall become due and payable forthwith, 
and the whole or any part or parts of said securities, or sub¬ 
stitutes, or additions, may be sold as herein provided, at 
the option of said holder, and in case of any! sale or other 
disposition of any of the securities aforesaid^ the proceeds 
thereof shall be applied in the first place to the payment of 
all costs and expenses incurred; in the second place to the 
payment of the amount then due on this obligation; and 
lastlv to return to me whatever residue, if anv, mav then 
remain; it being also distinctly understood that should there 
be any deficiency I further promise and agree to pay the 
same to the holder of this obligation on demand. 

It is also agreed and understood that upon the sale of 
any of the said collaterals the holder of this obligation at 
liis option may become the purchaser thereof, and hold 
the same thereafter in his own right, absolutely free from 
any claim of the undersigned. 

This deposit of security is without prejudice to the right 
of the holder of this note at his option to enforce collection 
of the same after its maturity by suit or ill other lawful 
manner. 


Address: 

No. —. Due:-, -. 
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151 “October 28, 1925. 

Mrs. W. H. Jaques, 

304 West Drew Street, 

Houston, Texas. 

Dear Mrs. Jaques: 

I regret that you have seen fit to pay no attention to 
mv letter of October 13. 

Your note is now two days over due. 

Please upon receipt of this letter write me immediately at 
1819 G Street, N. W. Washington, D. C., and let me know 
what you intend to do. 

If some arrangement is not made to curtail this loan I 
shall be compelled to sell the articles listed on your col¬ 
lateral Warehouse Receipt and protect myself. 

I am loath to do this, and trust you will give this matter 
your attention. 

Very trulv yours, 

H. S. PL AGEE.” 

P/M. 


Witness received no answer to his letters, from Mrs. 
Jaques. But he was given by Henry B. Hall, as soon as it 
arrived, a letter which Mrs. Jaques had sent to Mr. Hall, 
after witness had written her. This letter was dated No¬ 
vember 1, 1925, and is the same letter which was already 
admitted in evidence and hereinbefore fully set forth. 
152 Witness Plager testified that the letter of Mrs. 

Jaques of November 1, 1925, was unsatisfactory to 
him. It stated that Mrs. Jaques was dependent on a son 
who was in China and indicated that she wanted witness 
to wait until her son returned from China, and it was 
generally indefinite. At this time, witness knew from 
people who had called up the Storage Company over the 
telephone, lawyers and others, that attachment suits were 
threatened against Mrs. Jaques’ goods. Also an up¬ 
holsterer who had done some work for Mrs. Jaques had 
called and was demanding his money, saying he had not 
been paid and that she had promised him payment out of 
some money she was going to borrow when she stored her 
goods. 

Mr. James L. Karrick had been out of the City, but had 
returned, land when witness got the letter given him by Mr. 
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Hall, witness went to Mr. Karrick and asked jMr. Karrick 
what he should do. Witness and Mr. Karrictj: went up to 
see the goods which were in one of the storage warehouse 
rooms where you could inspect the goods generally. Some 
of them were in boxes and barrels, but these goods were not 
opened. Witness was familiar with second hand furniture, 
had bought and sold a great deal of it, and Mr. Karrick also 
was a good judge of second hand furniture. Mr. Karrick, 
after examining the goods in the stored room, informed wit¬ 
ness that in his opinion, the security was doubtful for the 
amount of the loan and charges. This was llikewise the 
opinion of witness. Mr. Karrick advised witness the best 
tiling for witness to do was to get his money oht as soon as 
he could, to sell the goods and make himself j whole. Mr. 
Karrick declined to buy the goods himself for what was 
against them. Mr. James L. Karrick stated to! witness that 
the Storage Company did not want attachments and ex¬ 
penses of law suits and that the best thing witiess could do 
was to make a sale of the goods. Witness also (did not want 
further expenses and litigation. Witness got lipid of several 
dealers who came to the warehouse to look at tjie goods in a 
casual way, among them Mr. Rosenberg, the father of 
Robert Rosenberg, and also the son, Robert Rosenberg. 
Another second hand dealer witness saw was Charles 


Baum, and witness also thought he saw Marchs Notes and 
Krupsaw. Witness dealt with them and that jwas the rea¬ 
son. lie thought all those he named came to spe the goods. 
These men frequently came to the Storage warehouse to 
learn about goods that might be for sale. NonP of the boxes 
or barrels were opened up, as they had no right to open 
them. The goods could be seen, however, except for these 
things in boxes or barrels. The highest offerjthat witness 
could get was one that Robert Rosenberg made wit- 
153 ness of $500. Witness thought he could do better 
and that Rosenberg had what he probably thought 
was a small profit or some profit. Witness informed Robert 
Rosenberg that he, Plagcr, already had more than this sum 
in the goods and that he would not accept the pffer. 

After seeing these second hand dealers, witness again 
talked with Mr. Karrick and told Mr. Karrick that it looked 
to him like witness had gotten into a bad deal and would 
not come out whole. Mr. Karrick advised witness to have 
a sale of the goods and get title to them. Witness believed 
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that under the notes given to him he had a right to sell the 
goods and after talking to James L. Karrick and David B. 
Karrick, witness arranged that the warehouse receipt and 
the goods should be sold to meet the notes due witness. The 
advice of James L. Karrick was to sell the goods under the 
$500 note and apply the surplus, if any, against the other 
note. 

A sale took place in the office of James L. Karrick in the 
Fidelity Storage Company early in November. Witness 
believed the sale probably occurred on November 5, be¬ 
cause it was the day after that sale that witness again saw 
Robert Rosenberg. 

There were present at the time of the sale, David B. Kar¬ 
rick, James L. Karrick and witness and there were two or 
three other persons who were employees about and there 
were some people in or about the office, but who they were, 
witness did not recall. The office of James L. Karrick was 
an open office in the Storage Company building. David 
Karrick said that the sale was being made under the $500 
note and asked what was bid for the warehouse receipt and 
the goods covered by it. Witness said that he bid $500. 
What he paid was a fair and reasonable price. That was 
the only bid made. Witness had the warehouse receipt and 
the goods had been transferred to his name on the books of 
the company under the warehouse receipt assigned to him 
and witness took possession of the goods. 

After witness had bought the goods, witness thought that 
there might be in the boxes and barrels and trunks some 
other goods which would enable him to get a better price 
and especially because witness had been told by Air. Hall 
that Mrs. Jaques had some very good dishes and had some 
silverware. Witness therefore as soon as he got title had 
the goods taken out of the storage room and placed on coun¬ 
ters erected on saw horses and also placed on other boxes 
and barrels so that they could be displayed. The goods 
were then all visible. He thought Charlie Baum offered 
$450. That was the highest offer he got outside of Rosen¬ 
berg’s offer. He thought Rosenberg had offered $500 and 
then raised it to $525. Witness asked Rosenberg to put that 
in writing. He thought the day before the Rosenberg let¬ 
ter was the day of the sale when witness bid the 
154 goods in. Witness took out the dishes, but they were 
of old patterns and no sets were complete and many 
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of the dishes were chipped or cracked. The dining 
room set was incomplete. The silverware was all plated 
and not of a modern pattern. There were spine bronzes 
and pictures and everything was put out so that the articles 
could be seen easily. Witness tried hastily to get some 
good persons, including various dealers, interested. Wit¬ 
ness remembered that one of those lie tried was Judge 
Fuller of the Federal Trade Commission who had lived at 
the Monmouth which was one of Mr. Karrick’k apartment 
houses, and witness thought lie could sell some pf the goods 
perhaps to Judge Fuller and in that way get hiipself out but 
Judge Fuller would not buy. Witness saw Robert Rosen¬ 
berg who had been the highest bidder before the sale to wit¬ 
ness and thinking that Mr. Rosenberg might hip more after 
lie saw what was unpacked, got Mr. Rosenbergjto the ware¬ 
house and Mr. Rosenberg there went over! the goods. 
Robert Rosenberg told witness that he would raise his price 
to $525.00. Witness tried to get him to go higher, but he 
refused. Witness again told Robert Rosenberg that that 
price would not let witness out and that if witness could not 
sell them at a price that would bring what witness had in 
the goods, witness was going to sell the things individually. 

Upon Mr. Robert Rosenberg raising his price to $525.00, 
witness asked him to put that in writing because Mr. Kar- 
rick had said that it would be best to get the highest bid put 
in writing. Afterwards, Robert Rosenberg wrote a letter 
and this letter was introduced in evidence as follows: 

“Monmouth Hotel Co., 1819 G Street Northwest, 

Washington, D. C. 

November 6, 1925. 

Mr. H. S. Plager, j 

Monmouth Hotel, 

1819 G St. N. W., 

Washington, D. C.: 

I have made an inventory of your goods at the Fidelity 
Storage Company under lot 22357 and offer you $525.00 
for it complete. 

(Signed) ROBERT ROSENBERG, 

514 10th St. N. W.” 

155 Witness stated that the Rosenberg letter was 
signed at the storage company written on Monmouth 
Hotel paper. Witness was at both places every day. Wit- 
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ness thought that the letter was typewritten and signed by 
Robert Rosenberg at the Fidelity Storage Company where 
witness had Monmouth Hotel Company stationery. Wit¬ 
ness recalled distinctly that he had seen Robert Rosenberg 
at least two times. Once, before he could display the bric- 
a-brac and bronzes, the dishes, the silverware and other 
things that were packed in boxes, barrels and trunks, and 

the other time was after the sale and after they were dis- 

* 

played. Witness after he bought went around he believed 
to practically all the tea houses within 15 miles to see if 
he could get people interested in some of the chairs. He 
took some of them in the automobile. Their offers were so 
low he could not accept them. 

After witness found that he could not sell the goods as a 
whole and get his money out, witness made up his mind 
that he would try selling them by auction at sales that he 
knew would take place as the Christmas Season was ap¬ 
proaching. : Witness learned that a catalog sale was to be 
made at Sloan’s auction rooms of goods belonging to the 
late Senator Lodge of Massachusetts and witness thought 
that this would be a good time to sell the Jaques goods. A 
better price can be obtained at a catalog sale and especially 
where the goods can be put in with goods belonging to some 
well known person. A higher commission is charged. Wit¬ 
ness got Mr. Emmons of the Sloan Company to look over 
the goods which were then unpacked. At that time the 
Storage Company had some goods of a man named Moore 
which were to be sold and which Mr. Karrick had gotten 
Mr. Emmons to agree to sell at the same time the goods of 
Senator Lodge were sold. Witness wanted Mr. Emmons 
to take and sell at the catalog sale everything that witness 
had bought and belonged to Mrs. Jaques. Mr. Emmons 
refused and said that a great many of the goods were not 
such as he could put in a catalog sale, and that it would 
hurt his catalog sales to put them in. Mr. Emmons said, 
however, that he would take certain pieces and witness 
marked these with chalk and they were sent down to Sloan’s 
to be sold and put in the catalog sale. 

Witness attended this sale. Witness had with him a 
duplicate copy of the warehouse receipt and witness marked 
on this duplicate copy of the warehouse receipt each of the 
articles of Mrs. Jaques that were sold at Sloan’s and the 
amount for which they were sold. Later witness received 
a statement from Sloan’s of the sales that had been made of 
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the Moore and Jaques goods, the Sloajns making a 

156 record in their books and forwarding abatement of 
account. Witness went over this statement with 

James L. Karrick and they marked each article shown on 
the statement, whether it had belonged to Mr. Moore or 
Mrs. Jaques and the amount brought by each of Mrs. 
Jaques’ goods. Witness had that statement and it was 
put in evidence and it read as follows: 

157 “Washington, D. C., Dec. 15-18,1925. 

i 

C. G. Sloan & Co., Inc., General Auctioneers, 715 Thirteenth 


Street Northwest. 

J 

Sold for IT. S. Plager. 

Book No. 151. Copy. 

No. Description. I Price. 

361 Secretary (Moore) .j.. $10.00 

364 Foot stool (M.).j. . 2.50 

367 Secretary (M.) .j.. 47.50 

369 Oak Chair (M.).j.. 6.00 

372 Hang Cabinet (M.).j.. 11.00 

413 Center Table (M.).j.. 11.00 

415 Bureau (J.) .!. . 10.00 

417 S. T. Table (M.).j.. 6.00 

419 Center Table (M.).!.. 14.00 

524 Side Table (M.).j.. 7.00 

727 Stand (M.) .j.. 2.50 

732 12 Chairs @ 16 (J.).J.. 192.00 

734 Chair (M.) .j.. 26.00 

736 Chair (M.) .L. 11.00 

738 D. D. Tea Table (M.).j.. 32.50 

740 Hall Clock (J.).j.. 95.00 

744 Brass Fender (J.).j. . 15.00 

746 Cov. Cabinet (J.).j.. 67.50 

749 Fire Screen (J.).j.. 21.00 

751 3 Pc. Uph Suite (J.).j.. 65.00 

753 Ext. Table (J.).j.. 25.00 

755 D. L. Stand (M.).j.. 18.00 

757 2 Jap. Cabinets Lot (M.).!. . 20.00 

760 Sideboard (M.) .!.. 127.50 

762 Low Boy (J.).I. . 32.50 

764 Table (M.).j.. 25.00 

373 China Cabinet (M.).j.. 25.00 

843 Jap. Screen (M.).21.00 
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No. Description. Price. 

845 12 Plates Lot (J.). 9.00 

847 12 Pc. Tea Set (J.). 9.00 

849 Brass Electrolier (J.) . 2.50 

864 Water Color (M.). 21.00 

363 Sideboard (J.) . 45.00 

365 Work Table (J.). 12.00 

368 Oak Chair (M.). 6.00 

370 Oak Chair (M.). 10.00 

374 Bookcase (M.) . 40.00 

414 Davenport (M.) . 25.00 

416 S. T. Table (M.). 10.00 

418 Lib. Table (M.). 12.00 

523 Bureau (M.) . 25.00 

525 Bookcase Desk (M.). 42.50 

731 Cov. Cupboard (M.). 70.00 

733 5 Chairs @ 11 (M.). 55.00 

735 Rocker (M.) . 22.00 

737 Rocker (J.) . 5.00 

739 Recept. Chair (M.). 16.00 

741 Chest Drawers (M.). 36.00 

745 Chest Drawers (M.). 42.50 

748 Fire Screen (J.). 17.00 

750 Pia. Stool (J.). 2.50 

752 Ext. Table (M.). 21.00 

754 Chair (J.) . 1.50 

756 Pr. D. L. Tables Lot (M.). 110.00 

758 Cov. D. D. Stand (M.). 5.00 

761 Low Boy (J.). 27.50 

158 

763 Low Boy (J.). 25.00 

767 Chest Drawers (M.). 72.50 

842 Secretary (M.) . 38.00 

844 Lot Blue & White China (J.). 35.00 

846 43 Pc. China Lot (J.). 5.00 

848 Jap. Jardinier (J.). 8.00 

850 Punch Bowl (M.). 8.00 

865 2 Brocade Panels Lot (M.). 17.00 


1,855.00 

Commission 18% . 333.90 


1,521.10” 

Of this gross amount the Jaques goods brought $761.50. 
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159 Witness testified that the division otj money and 
settlement of the account between himself and James 

L. Karrick for the storage company with reference to the 
Moore and Plager sale was made promptly upojn the receipt 
of the settlement from Sloan. He further testified that the 
initials M and J placed upon the Sloan list wa$ made some 
months thereafter. 

! 

160 The pictures were not sent to the auqtion sale be¬ 
cause Mr. Emmons would not take any of them. 

There was a dealer in pictures named Frank who often 
came to the Storage warehouse to pick up bargains in pic¬ 
tures or frames. Frank himself was a painter and also to 
some extent a dealer. Mr. Frank learned that! witness had 
some pictures that witness wished to dispose of and called 
on witness. Witness showed to Frank the ehtire lot and 
Frank offered witness $25.00 for everything, pictures and 
frames. Witness asked $50.00 but Frank would not give 
that much and said to witness that the pictures were not 
any good to him, but that he was buying therh because he 
thought the frames were worth that much to him. Witness 
sold the pictures and frames to Frank for $35.00 and Frank 
took them away after paying witness in cash. iWitness sold 
to James L. Karrick three small articles for; $12.50 after 
Mr. Karrick refused to take them all at what! witness had 
in them. 

Witness then endeavored to sell the balance |of the goods. 
Witness tried to sell to different persons the;goods which 
Sloan would not take and finally witness sold to the father 
of Robert Rosenberg for $175.00 all of the things except 
what Frank bought and the things sold at Sloans. The 
father of Robert Rosenberg had died just about two weeks 
before the present case came on for trial witness testified, 
as did Robert Rosenberg. 

The amounts realized by witness were as follows: 


From Sloans. $761.50 gross 

Less a commission of. |137.07 

being 18% commission or. 1624.43 


j 35.00 
i 12.50 
1175.00 

i 


Received from Frank 
James L. Karrick... 
Robert Rosenberg .. 
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Witness was charged by the Storage Company the same 
as any other person. The goods were sent to Sloans when 
there was two months storage charges making $34.00; 
teaming to Sloans $30.00; services of men unpacking and 
displaying the goods and moving them again amounted to 
$67.50. 

Witness was charged for the storage of the pictures and 
frames and for the balance of the goods sold to Rosenberg 
which were kept on storage for an additional five months 
before all were sold at the rate of $7.00 a month or $35.00 


for this storage, the whole making a total of $766.50. 


161 Witness valued his services at least at $125 and 


would not have gotten out whole on his loan except 
for the special efforts he made to get the best he could for 
the goods. He had never been warned bv Henry Hall that 
Mrs. Jaques was one you could not do business with. 

Witness had no desk in the Fidelity Storage Company 
warehouse, but when he was at the Fidelity he used any 
desk that he could find there in attending to business. He 
did have a desk at the Travmore Garage which he managed 
for Mr. Karrick. Witness was told that Mrs. Jaques had 
been to the Fidelity Storage Company and had raised a 
scene and was causing a lot of disturbance in the outside 
office bv her loud talking. The Fidelitv Storage Com- 
pany’s way of doing business was to keep its books on the 
loose leaf system and to put all papers into a manila folder 
and as cases were closed to put the loose leafs of the ac¬ 
count into this folder. All the papers or what were sup¬ 
posed to be all the papers in the Jaques case were put into 
a folder and given to witness as Mrs. Jaques he was told 
was making scenes at the storage company. Mrs. Jaques 
saw witness at the Travmore Garage and witness told her 
that he had sold her goods under her notes and warehouse 
receipt and that there was nothing coming to her. I told 
her I had taken them over for the amount of the loan and 


I had proceeded to sell them and get my money back. She 
had denounced him and everyone else and was so hard he 
got out. She had called him a crook. He had never told 
her that he had $80 or any other sum belonging to her. 
Wherever she met him, whether in the storage warehouse, 
the garage, on the street or on street cars she would take 
up the matter and express her opinion of him, calling him 
a robber and so on. He had no silverware or any of her 



MARY A. JAQUES. 


141 


goods in his house. She raised the mischief whenever she 
saw him. She never asked for an itemized account. He did 
not refuse an accounting. He did not make an account. He 
had the papers in his desk at the garage up tq the time he 
turned them over to you (Mr. Merillat). 

The only connection of witness with the nigs was that 
witness went with Mr. Karrick to see what they! were worth. 
Witness was not interested personally in j that trans¬ 
action. 

162 On cross examination witness said he sold the 
goods because the $500 note was overdue. He sold 
them because Mrs. Jaques gave him the obligation. The 
date was sometime between November 1 and November 6. 
Three or four of them were in the office talking about the 
matter. Witness asked David Karrick what! he thought 
and David Karrick sold the property. In answjer to a ques¬ 
tion witness said it might be said he sold the! property to 
himself, and that he paid $500 when he bought it for him¬ 
self. Witness did not keep any books. He did not know 
what they did at the Fidelity Storage Company. He did 
not see any records made of the sale at that time. 

Witness believed they opened up the bundles and pack¬ 
ages after the sale to himself. It all happened in there so 
close together it was really hard to remember back. His 
best recollection was that the goods were opened up after 
the sale. 

Witness did not write Mrs. Jaques telling het that lie had 
bought the property from himself because of!her default. 
Witness never gave Mrs. Jaques a statement in writing, 
onlv verbal. 

* I 

The answer said that he notified her that the note was 
overdue and that the effects stored were soldj to meet the 
obligations. Witness did not give her any notification in 
writing. He did not give her any information about the 
sale until she came to Washington in the spiring of 1926. 
Witness told Mr. Merillat the facts and he prepared the 
answer. 

Witness sold out under the $500 note. Thb part of the 
answer which said notes was not correct. Witness told 
Mr. Merillat all he knew about the case. He did not know 
why Mr. Merillat did not disclose more in detail the facts 
of the sale. 


i 

i 


i 
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Witness’s office was at 1420 You Street. Witness did not 
instruct anybody to appraise the property at the time wit¬ 
ness made the loan. Witness had looked at the goods him¬ 
self. He depended a good bit on what was in the barrels 
and boxes. At the time witness thought there was ample 

security. 

•> 

The letters M and J on Sloan’s list of goods sold were 

put on there by Mr. James L. Karriek. Witness did not 

have any of the furniture before him at the time he and 

Mr. Karriek went over it. He did it from an inventory 

and the warehouse receipt. That did not require much 

memory. Witness believed he did have a record of the 
* 

furniture he had sent to Sloans for sale but it was in the 
missing papers which he could not find. Witness 

163 believed the letters to Mrs. Jaques were on Mon¬ 
mouth Hotel paper. Witness made four or five loans 

a year on furniture at the storage company. Witness could 
not intelligently put together the description in a ware¬ 
house receipt and a description in the New Hampshire ap¬ 
praisal. Witness would not try to identify the articles that 

way. 

* 

Witness further testified on cross examination that he 
never met Mrs. Jaques until the summer of 1926 when she 
came to the Traymore Garage. 

164 Robert Rosenberg testified that lie had been in the 
second hand goods business, buying and selling for 

23 years; on his own account and also with his father who 
had died about two weeks before the trial. Witness and his 
father often bought goods for their own separate accounts 
and also had a partnership business. He attended auctions 
two or three times a week and went to storage companies 
and to houses. Auctioneers’ commissions were 10 to 12 per 
cent at ordinary sales and 18 per cent at catalog sales 
which were supposed to be a selected lot of goods. 

The matter had occurred sometime before, but as he 
recalled it, Mr. Plager had met witness on one of witness’s 
visits to tlie Storage Warehouse where witness frequently 
called and Plager had told witness that he, Plager, had 
bought in some goods on which he had made a loan on 
which he wanted witness to make a bid for the goods. Wit¬ 
ness went upstairs in the Storage Warehouse. As witness 
recalled it, the goods were all in a room but where you 
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could see them except as to some things that were in boxes, 
barrels or trunks. Witness saw that some of the furniture 
was quite good. Witness went over every item of goods 
that he saw and made a mark against each of the things 
that he could see and then made an estimate bhsed on sup¬ 
posing that the general character of the goods in boxes and 
barrels would be about like the goods he sav^, though he 
gave very little value to these. Witness thought after 
going over them all and checking up that witness could see 
where he could get $500.00 out of the goods on :a quick sale, 
and bid $500.00 Plager refused to take this anjiount saying 
to witness that that would not let him out whole and that 
he already had more than that amount in the goods. Wit¬ 
ness refused to bid any higher and said that was all he 
could see in them. 

A very short time after this, witness did not recall 
whether it was two or three days or not, Plagef got hold of 
witness, said that the goods had all been taken out of the 
room, that the boxes and barrels and trunks had been 
opened up and that the goods were all on 'display and 
wanted witness to see if he would not bid higher saving to 
witness that some of the things opened up, he thought might 
cause him to go higher. Witness went over the: goods again 
checking up each item and told Plager he would raise his 
bid to $525.00, but would not go any higher, j Plager had 
asked him to put it in writing and a letter \vjas prepared 
and witness signed it. Witness could not say 
165 whether he signed it at the Storage warehouse or 
where, after this lapse of time, but he presumed that 
the warehouse was the place, although he did sometime see 
Plager at the Monmouth Hotel and other places in connec¬ 
tion with business matters. Witness thought his offer a 
reasonable offer. It was awful hard to sayi what goods 
were worth. 

Q. What in your judgment was the fair anp reasonable 
value of those goods? A. Just what I offered. If they 
were worth more I would have bid more. 

i 

There was no article there worth $500 or $1,000 to his 
mind. He had seen everything there. He saw some pic¬ 
tures. What they were he could not remember. 

It was not unusual for witness to make offers as he had 
in this case. He had been doing it all his life, j He counted, 
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of course, upon making a profit and generally did so but 
sometimes second hand goods were not salable and he did 
not make a profit. 

Witness said that he knew that his father had bought 

some of these goods from Plager afterwards but that lie 

supposed was hearsay and witness was not permitted to 

testify as to what he had learned from his father. 

* 

On cross examination witness testified when asked as to 
mahogany furniture there might have been two or three 
other pieces besides those he had referred to in the lot. 
What one person would call mahogany he would call 
cherry. He did not remember seeing any silverware. 
There might have been some rugs but he did not remember. 
He did not remember seeing any books but was not so sure 
of that. It was a general lot of household furniture. He 
could not remember whether there were any barrels there. 
The letter signed by him was written on Hotel Monmouth 
stationery. The Monmouth was run by Plager. He could 
not remember where the letter was written. 

1G6 Mr. C. L. Frank testified that he was an artist and 
to some extent a dealer in pictures and frames. He 
had had experience over a great many years in valuing 
pictures. He had done so many times for the Treasury De¬ 
partment in income tax matters and had made valuations 
for public bodies in Chicago and elsewhere. 

Witness lparned from someone that there was a collection 
of pictures and frames at the Fidelity Storage Company, 
which he might buy cheap. Witness needed some frames 
and went to the Fidelity Storage Company. There he saw 
Mr. Plager, who showed him the pictures which he stated he 
had bought of some woman who had goods stored. Wit¬ 
ness did not regard the pictures as having any value at all. 
Thev had no value to witness and witness did not think he 
could dispose of the pictures, but he did think that the 
frames he could use in his business and he offered Plager 
$25 for everything. Plager asked $50 and they finally com¬ 
promised on $35, which witness paid and took all the pic¬ 
tures and frames. Witness had not any use for the pictures 
after he bought them, but he had bought them for the 
frames and made use of the frames, which were fairly good. 
Asked whether any of the pictures were of value and 
salable, witness replied, No. Asked if there were any 



MARY A. JAQUES. 


145 


Corots or Rembrandts in the lot, witness said no, of course 
not, that there was nothing of any value except a few 
daubs, some of them, he believed were of marin£ scenes, but 
nothing of value. There were a few engravings in the lot. 
The frames were worth more to him than the pictures. 
He bought them mostly for the frames. Some of the pic¬ 
tures were unfinished sketches. 

James M. O’Brien testified that he was secretary of 
Sloan & Company, Auctioneers, and that the articles in¬ 
cluded in the exhibit setting forth sales of tjhe goods of 
one Moore and of articles sent down were put in a cata¬ 
logue sale of effects of former Senator Lodge.j The goods 
embraced in that sale were of a better character than 
usual goods sold at auction. The commission was eighteen 
per cent, which included cataloguing and advertising. Ordi¬ 
nary sale commissions were twelve per cent. ! The sale in 
question was an unusually good sale, approximately two 
hundred people, a large attendance, were present at each 

session. 

1G7 Bv papers from the probate courf of Exeter 

County, New Hampshire, it was proved jthat William 
H. Jaques died in North Hampton, New Hampshire, in 
1917, leaving a widow, the plaintiff, and two sons. By his 
will it was provided the estate should go to trustees for the 
payment of debts and small bequests and for the benefit of 
his widow and his son, David R. Jaques, and his other son, 
William II. Jaques, in equal shares until the jyounger son 
became 21 vears old, when it was to be transferred to them 
in equal shares. The younger son became of j age in 1922. 

Decedent, William II. Jaques, owned two houses in which 
was his personal property. An inventory was! made of the 
personal property and the household furniture, books, 
pictures, silver, etc., on October 30, 1917, in a report to the 
Probate Court at Exeter, New Hampshire, appraising them 
as of a total value of $5,177.50. Of this amount $1,260.00 
was the appraised value of silverware and $185.25 the ap¬ 
praisal for chinaware. Pictures and ornaments were ap¬ 
praised as of a value of $237.00. Eighteen rggs were ap¬ 
praised as of a value of $315.00. The furniture in the liv¬ 
ing room and in the dining room was appraised of higher 
value than any other parts of furniture. The highest ap- 

10—5560a 
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praised value of any piece of furniture was one tall clock 
$150.00, four tables $100.00 all told, one sofa $100.00, one 
mahogany side board $100.00 and on the landing a tall clock 
at $50.00. A Japanese side board was appraised as of a 
value of $10, a yellow corner closet or cabinet and contents 
at $25 and a mahogany closet or cabinet at $40. Two other 
cabinets were appraised, one as $10 and a smaller one as 
of a value of $5. An old serving table was valued at $5 
and two low-boys at $50 all told, a high boy at $25. Another 
low boy was valued at $15. The widow and three children 
agreed to the fifth account of the executors and with their 
attorney all four, September 9, 1922, receipted for and 
acknowledged to have received inter alia from the executors 
“furniture, silver, etc., valued at $3,965.30”. 

16S Defendant introduced in evidence from the records 
of the Municipal Court an attachment proceeding 
brought by Brentanos Book Store on a judgment against 
Mrs. Jaques showing the sale of her rugs covered by the 
warehouse receipt relating to rugs by the United States 
Marshal by auction for $261. These rugs had been stored 
with the Fidelity Storage Company at the time of the 
transaction here in controversy. There was introduced 
in evidence a warehouse receipt dated July 27, 1925, of 
the storage of ten rugs by Mrs. Jaques described as fol¬ 
lows : 

“irl. Small rug. 

2. Small rug. 

3. Small rug. 

4. Small rug. 

5. Small rug (edge worn). 

6. Small rug (moth eaten). 

7. Small rug (edges worn & torn). 

8. Small rug (worn & moth eaten). 

9. Rug. 

10. Rug (stained).” 

There was also introduced in evidence a letter dated No¬ 
vember 17, 1925, from Shefferman & Aronson, as attorneys 
for Brentanos, addressed to the Fidelity Storage Company, 
reading as follows: 
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In re Mrs. M. Jaques. 

4 4 Gentlemen : 

“With reference to your offer of $150 as Settlement of 
our claim against Mrs. Jaques, we have takeq this matter 
up with our client and in reply to that offer you are advised 
that our client will not accept that sum as h settlement. 
We have expended nearly $30 in costs both iif attachment 
costs and suit costs prior to the attachment. We also must 
pay to the attorney representing Harris and Shaffer the 
sum of $50 before we receive our share. When you com 
sider the fact that of that balance we are to receive our 
fee, there will be verv little left for Brentaho. 

“We, therefore, offer to settle our claim for the sum of 
$200 which we consider fair in view of the ariiount of our 
claim. 

Yours truly, 

SHEFFERMAN and ARONSON. 

ABE SHEFFERMAN.’f 

The rugs seized bv the Marshal had been stored with di- 
rections on the driver’s receipt to put in moth proof storage 
and clean. 

The Marshal’s account of the sale of thesfc rugs dated 
March 6, 192G, was introduced in evidence, as follows: 


169 44 For Account of E. C. Snyder, United States Mar¬ 

shal, by Adam A. Weschler & Son, Auctioneers. 

i 


Small velvet rug. . . 
44 Wilton 44 ... 

1 1 1C cc 

Kazak Rug . 

6 x 14 Cabastan Rug 
5 x 12 Kurdistan 44 
9 x 12 Axminister . . 

Oriental Rug. 

6x9 Wilton Rug. . . 
Oriental Rug. 


$3.25 

5.00 

6.00 

19.00 

60.00 

82.50 

15.00 

35.00 

14.00 

22.00 


$261.75 

Brentanos, Inc., vs. Mrs. W. H. Jaques. #78876.” 

i 

Testimony was adduced by defendants to the effect that 
thev had made search for and had been unable fo locate their 
bill forwarded to the Marshal. 


i 

l 
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The official in charge of the United States Marshal’s office 
testified that the docket of the Marshal’s office showed the 
$261.75 realized from the auction sale had been disbursed 
as follows: 

“$5.89 costs of U. S. Marshal. 

26.18 commission to auctioneer. 

120.56 to Fidelity Storage Company for storage charges. 

109.62 to Brentano’s attorneys, Sliefferman & Aronson, 
to apply on judgment.” 

This official testified that at the time he made the dis¬ 
bursements he had a bill for the charges from the storage 
company and it was the Marshal’s usual practice when pay¬ 
ment was made to obtain a receipt of the bill but he had 
been unable to find this receipt. 

There was proffered in evidence and ruling reserved by 
the court, defendants stating that they desired to note an 
exception if the same were not received in evidence, inven¬ 
toried lists of the storage of goods by the plaintiff begin¬ 
ning in 1922. These inventoried lists showed that at that 
time there were more than three hundred separate items 
and that in some cases more than one article was included 
in one item and that on the inventorv list manv of the 

170 pieces of furniture were marked broken, marred, 
scratched, pieces missing, etc. There was also prof¬ 
fered by defendants and ruling reserved, with exception al¬ 
lowed defendants if the ruling were adverse, warehouse re- 
cipts which had been given to plaintiff for her goods when 
stored with the Fidelity Storage Company at various pe¬ 
riods in 1922, 1924 and 1925, these showing that many of 
the articles stored by plaintiff were stated on said receipts 
to be in bad condition, marred, broken, scratched, with parts 
missing, etc. 

171 In rebuttal, Mrs. Banta was recalled and testified 
that she received no instructions from Mr. Plager as 

to what she was to do and made no report to him. When 
she brought the papers back she put them in the files in the 
office of James L. Karrick. She got her instructions from 
David Karrick and got the money from him which she 
turned over. She did not remember that Plager ever talked 
to her about the $500 loan. Mrs. Jaques returned one of the 
letters that had been written to her. It was on the sta¬ 
tionery of the Fidelity Storage Company, She did not 
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recall who wrote that letter. The letter of October 13 was 
the one which she thought was returned by Mrs. Jaques. 
It was written on the letterhead of the Fidelity Storage 
Company. She did not know now where the original of 
that letter was. When it was returned it was; put in Mrs. 
Jaques’ tile at the office. 

Mr. Plager used witness’s desk and used other desks. 
She did not believe he had a desk by himself. Witness did 
not know of any tiles Mr. Plager had. She did not know 
when the Jaques papers were taken out of Mr. Karrick’s 
desk. Witness left the company in 1928 and| she did not 
know whether the papers were there at this time or not. 

Witness went in the vault of the storage company while 
she was employed with the company. She shw a box of 
silverware in the vault. Mr. Plager showed her the box 
and said it belonged to Mrs. Jaques. Witnesls should say 
that that was after the loan was made but could not say 
how long it was after the loan was made. At that time 
witness was working for the real estate department. 

On cross examination witness said she ma<}e no note of 
the time when Plager made the statement about the silver¬ 
ware to her and could not tell when such a statement had 
been made. She thought that the letter to jMrs. Jaques 
was written on the Fidelity stationery but she would not 
like to swear to it before a jury. She was just giving her 
knowledge of it. Some letters were written on Monmouth 
stationery and some on other stationery. Witness thought 
the unsigned promissory note which had been sent to Mrs. 
Jaques with the letter asking the note be taken care of had 
been returned by Mrs. Jaques about Octobdr 13th. The 
note which Mrs. Jaques returned not signed was put in the 
Jaques files. Shown the note in question which had been 
produced, as shown heretofore, by Mrs. Jaques’ counsel she 
believed that this was the note that was returned. She 
believed it had been returned in October. 

172 Plaintiff was recalled by her counsel in rebuttal 
and testified that at the time of her husband’s death 
he owned two houses in Fox Hill Point, near Northampton, 
Rockingham County, New’ Hampshire. 

Witness Hall was recalled by plaintiff in rebuttal and 
testified that he knew valuable furniture when he saw it 
and in the course of his employment, as superintendent of 


i 
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the Fidelity Storage Company, lie had made many ap¬ 
praisals for the company and during those 19 years no one 
had questioned his appraisals and the company never lost 
a cent on account of his appraisals; that he always took 
orders from James L. Karrick or David B. Karrick, and he 
never took orders from defendant Plager about anything. 

On cross examination witness testified he had never 
made any loans on furniture for the company or Mr. Kar¬ 
rick. 

173 In plaintiff’s rebuttal, under a subpoena duces 
tecum served on the Commercial National Bank to 

produce the records of the defendant Plager, a representa¬ 
tive of the bank testified that the Commercial National Bank 
never had any account with the defendant Plager prior to 
January 1930, at which time the Continental Trust Company 
became merged with the Commercial National Bank, but 
that the records of the Continental Trust Company showed 
that James L. Karrick, Jr., son of the president of the stor¬ 
age company and I Tarry 8. Plager had a joint savings account 
at the Continental Trust Company where they kept their 
joint funds and Plager was authorized to draw against 
the account and Karrick, Jr., was authorized to do the same. 

174 Clifford J. Lipp testified as a witness for plain¬ 
tiff on the last day of the trial when court opened 

at 10 o’clock that he was acting secretary of the storage 
company, the secretary, Mr. Smyth, having died. He had 
been subpoenaed he testified about 9:30 that morning to 
appear in court at 10 o’clock and bring with him all certi¬ 
ficate books showing storage of silver with the company 
for the years 1925 and 1926. He had made a search in 
the regular files and produced ten stub books relating to 
storage of silver. He had not found the book for the month 
of July 1925 he testified and had no knowledge concerning 
it except that it was not in its usual place. The company’s 
custom was to enter storage of silver on a certificate which 
was given to the customer and to make an entry in the 
stubs of its books and then to require surrender of the certi¬ 
ficate when the silver that was stored was returned to the 
owner. He had no knowledge of storage of silver by Mrs. 
Jaques and 1925 was before he became secretary. A higher 
price was demanded for storage of silver in the vault than 
paid where there was ordinary storage of same with house¬ 
hold goods. 
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175 Be it further remembered that the foregoing con¬ 
tains the substance of all the evidence given at the 

hearing of this cause and each of thcrexceptions stated to have 
been taken by the attorney for the defendants were so taken 
and were duly allowed and noted by the court and in order 
that each and every thereof may be preserved and made 
of record the defendants having duly noted an appeal to 
the Court of Appeals this statement of evidence is duly 
stated, approved and signed and made of record in the 
above entitled cause now for then this 25th day of November 
1931. j 

Bv the Court : 

JESSE C. ADKINS, 

Justice. 

To Messrs. E. Hilton Jackson and Godfrey Mijinter, Attor¬ 
neys for Plaintiff, Washington, D. C.: j 

Please take notice that the foregoing statement of evi¬ 
dence, copy of which is enclosed, will be filed forthwith 
and submitted to the Court on the 10th da^ of August 
1931 for settlement or approval and that as; soon there¬ 
after as Mr. Justice Adkins mav return from his summer 

- 

vacation and counsel may be heard the same will be pre¬ 
sented to him for approval and signing. 

| 

| 1 

Attorney for Defendants. 

Service of copy of foregoing acknowledged this 14th 
dav of Julv 1931. i 

* V 

I 

r J 

Attorneys for Plaintiff. 

176 [Endorsed:] Eq. No. 48314. Mary A. Jaques 
vs. Harry S. Plager et al. Statement of | evidence and 

notice. Submitted this 21st day of August, 1931. F. W. 
Letts, Justice. C. H. Merillat, Woodward Bldg., Atty. for 
Defendants. 

! 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5560. Fidelity Storage Company, a corporation; David 
B. Karrick, and Harry S. Plager, Appellants, vs. Mary 
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Nov. 27,1931. Henry W. Hodges, Clerk. 1 
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No. 5560. 


FIDELITY STORAGE COMPANY, DAVID B. 


KARRIGK ANI) HARRY S. READER 
APPELLANTS, 




vs. 


.MARY A. .JACQUES, APPELLEE. 


BRIEF OF APPELLANT. 


This is an appeal (Rec. p. 46) from a final decree 
of the Supreme Court of the District of Colombia 
(Trans. Rec. p. 45) declaring null and void saleimade 
by defendant below, Harry S. Plager, of household 
goods of Mary A. daques, plaintiff below, which in 
November, 1925, Plager had sold and bought in him¬ 
self under the express terms of a collateral prom¬ 
issory note made to him by appellee (pp. 63-4)1 upon 
appellee defaulting in payment of the note at matu¬ 
rity and not meeting two written demands of Plager, 
one in advance of and the other after maturity), that 
appellee curtail and renew her note (pp. 130-32) or 


i 




o 


he would sell and protect himself (p. 132). The de¬ 
cree also voided sales subsequently made by Plager 
in parcels of these household goods, and as the 
goods were no longer in possession of any of the 
defendants (appellants here) decreed appellee 
should recover the fair market value of them and 
that the Auditor fix the amount of liability (pp. 
45-6). 

Counsel believes he can state verv shortly and 

* * 

succinctly all that is necessary under the applicable 
authorities, to determination of the appeal by this 
Court, and will now do so, but thereafter will fol¬ 
low up in view of the serious nature of allegations 
with a full and complete detailed statement of the 
record. 

The incontrovertible facts, practically and fortu¬ 
nately for appellants substantially all documentary, 
are these: 

Appellant had previously stored household goods 
belonging to her and her two sons with the Fidelity 
Storage Company (p. 58), and from time to time 
disposed of much of them (pp. 82-3, 86-91). In July, 
1925, she desired to visit her son who was in Texas 
and obtain from him an accounting of household 
goods he had obtained under her authority (pp. 82-4) 
and meanwhile to store her remaining goods. 

Mrs. Jaques at the time was living with her re¬ 
maining goods in a small apartment at 1884 Columbia 
Road (p. 59). She was unable until her rent was 
paid (pp. 58, 93) to move her goods, and also needed 
money for her expenses in Washington (p. 85) and 
her trip to Texas. She had learned the storage com- 
pany sometimes arranged to obtain loans on goods 
stored with it (p. 58). 
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She telephoned a storage company employe, one 
Hall, whom she knew from her previous storage 
experience, that she wanted to store her goods with 
the Fidelity provided she could obtain immediately 
money to pay her rent of $75 so the goods co[uld be 
moved and thereafter a further sum when thej goods 
were in storage (pp. 58, 93). Hall let her have the 
$75, taking appellee’s receipt July 23, 1925, that 
the $75 was ‘‘to be returned to him when ljoan is 
made” (pp. 60, 108) And the goods thereupon were 
enabled to be and were packed and moved into stor¬ 
age between July 23 and 27 (p. 59). 

On July 27, 1925, while the goods were; being 
moved in but no formal warehouse receipt 'wtas yet 
prepared, appellee visited the storage warehouse 
and there desired to borrow $600 on her goodL She 
said she must have $100 that daw David B. Ivarrick 
informed her the storage company, of which he was 
vice-president, did not lend money but he was con¬ 
fident Harrv S. Plager, who was out of the citv that 
day and had funds available, would lend her the 
money and he, Karrick, would take the responsibility 
of lending her that day $100 on her collateral! prom¬ 
issory note secured on her goods, the warehouse re- 
ceipt for which was not yet typed, and would arrange 
the balance of her loan with Plager on his |return 
(p. 109). 

Thereupon appellee, July 27, 1925, was giv^n $100 
in cash and executed her Law Keporter formlcollat- 
eral promissory note to Plager payable 30 days after 
date with interest at 6 per cent per annum (pp. 109- 
10). The note expressed as the collateral security 
“all my furniture now on storage at the Fidelity 
Storage Company's warehouse.” It empowered 


i 

i 
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Plager if the loan were not paid at maturity “to sell 
said collateral at public or private sale at the op¬ 
tion" of Plager “without reference or notice to me." 
It further provided: 


“ It is also agreed and understood that upon 
the sale of anv of the said collaterals, the 


holder o*f this obligation at his option may 
become the purchaser thereof, and hold the 
same thereafter in his own right, absolutely 


free from any claim of the 


undersigned*' 


(p. 110). 


By the next day Plager had returned and had 
agreed to lend the $100 and the additional $500 on 
the collateral security and the warehouse receipt had 
been typed. Thereupon a now note dated duly 28, 
1925, was prepared and later signed by Mrs. daques 
(pp. 63-4) whereby 00 days after, date Mrs. daques 
promised to pay Plager $500 at 6 per cent interest 
per annum, the note stating that “as collateral se¬ 
curity for the payment of this obligation on the day 
of maturity thereof (Mrs. daques) have delivered 
therewith the following, that is to sav: Fidelitv 
Storage Company’s Warehouse Receipt Xo. 22,357 


dated July 23, 1925." Except for 90 days instead of 


30 days and that it described the warehouse receipt 


the collateral note was identical with the aforesaid 


$100 note signed by Mrs. daques and conferred the 
same power of public or private sale without notice 
and that Plager might buy in case of default in 


payment. 

Mrs. daques had requested the money be sent to 
het* at the Lafayette Hotel where she was staying 
before leaving for Texas (p. 129). Thereupon a 



statement of account was prepared (p. 98) and in¬ 
structions given a storage company clerk,! Mrs. 
Banta, to leave the original dated July 28, 1923, with 
Mrs. Jaques and to give her in cash the $267.$5 bal¬ 
ance shown by the statement, carbon copy of which 
was retained, upon Mrs. Jaques assigning thejware- 
house receipt to Plager and executing the $500 note 
above referred to (pp. 96-9, 128-9). The statement 
of account deducted three months’ storage at $17 a 
month and interest for three months on the! $600, 
also the usual small fumigation, insurance and 
charges for preparing the papers, the charges for 
hauling and packing Mrs. Jaques’ stored goods, the 
$75 rent which Hall had advanced and which was 
paid to him and the $100 loan which had been ad¬ 
vanced on July 23 (p. 98). It then itemized the 
notes as one for $500 due October 26, 1925, and one 
for $100 due August 26, 1925 (p. 98). j 

Mrs. Banta’s further instructions were, before 

i 

paying over the $267.85 balance, to hand! Mrs. 
Jaques the warehouse receipt (pp. 99-107) and have 
her sign it immediately below the words thereon, 
“ For value received this warehouse receipt is hereby 
assigned to Harry S. Plager.” Also to haye her 
execute the $500 note (p. 129). The warehouse 
receipt stated the storage charges were $17 a month, 
that labor charges were made for getting! down 

i 

stored goods and for fumigation, that if charges 
were not paid for six months goods would be sold 
and that responsibility for any package was limited 
to $50 unless value was declared at the time of 
storage, in which case an additional charge! would 
be made for a higher valuation (pp. 99-100)j 


i 
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Mrs. Bant a found Mrs. Jaques ill in bed. She 
carried out her instructions. Left the original of the 
statement of account with Mrs. .Jaques after explain¬ 
ing if to her, except as to the $100 which she did not 
know about as it was a transaction which had been 
completed between David Karrick and Mrs. Jaques, 
a carbon copy being retained (p. 98). She handed 
the warehouse receipt to Mrs. Jaques and left it with 
her for a sufficient time for her to read it and then 
explained the warehouse receipt to her and that it 
“transferred the goods to Harrv S. Plager as the 
Fidelity Storage Fompany did not make loans" 
(see p. 107). Mrs. Banta also handed and ex¬ 
plained tht‘ note and its term to Mrs. Jaques and in 
addition explained that “prior to 90 days they would 
send her a form letter telling* her the charges for the 
future 90 days and that a ten per cent curtail be 
paid!" (p. 97, testimony of Mrs. Banta, witness for 
appellee). 

Mrs. Jaques signed the warehouse receipt and the 
collateral $7)00 note and the original statement of 
account was left with her and she was given the 
balance of $207.85 (p. 97). Mrs. Banta obtained 
from appellee Mrs. Jaques* Texas address (p. 61). 
On that day, with part of the money, Mrs. Jaques 
paid her hotel and doctor's expenses (p. 85) and then 
left for Texas. 

It should be stated here that Mrs. Jaques denied 
she signed the $100 note (pp. 60, (54) and the ware¬ 
house receipt (pp. 61, 81) and a paper (p. Ill) as 
to her silver being of a value of only $50 (pp. 86, 111). 
She admitted it was her signature to the $500 note 
(p. 62) but denied knowing anything else about it 
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(p. 62). At a later session, under her counsel’s 
advice, she admitted all these signatures (p. |92). 

On October 13, 1925, Plager wrote appellee jthat 
her $500 note would be due October 26, stated the 
terms on which it might be renewed, which were a 
10 per cent curtail, prepayment of three months’ 
storage charges and interest and $2.75 for ;new 
papers and insurance, and enclosed a new note for 
$450 and requested a check (p. 130). 

Appellee paid no attention. On October 28 Plager 
wrote appellee as to this, that the note wasj two 
days overdue, asked what she intended to do and: 

| 

“If some arrangement is not made to|cur¬ 
tail this loan, I shall be compelled to sell the 
articles listed on your collateral warehouse 
receipt and protect myself.” 

Appellee did not answer Plager (p. 132). In her 
direct examination she denied she had received any 
communications or demand for payment of her note 
while in Texas (p. 80) and on cross-examination 
reiterated her denial (pp. 81-2) and was confronted 
with a letter, whose writing she admitted was |hers 
(p. 82), she had written from Texas (p. 82j) on 
November 1, 1925, to Mr. Hall at the storage icom- 
panv and not to Plager, wherein she admitted hego- 
tiating a loan (note, with David Karrick) shej had 
denied receiving (p. 81), enclosed her hotel Lafay¬ 
ette bill (p. 85) as evidence she paid her bills (pi 83), 
said she was “trying my very best to make good! on” 
her loan and interest (p. 83) and concluded: 

I 

“The storage, I understand, has been paid 
until November. Mv son, to whom it has ibeen 

* i 
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given as his rightful one-third under his 
father’s will, is in China, but l believe will 
be leaving soon for tin* United States, when 
[ hope I can get in touch with him and as you 
know, I have always played fair with you and 
am sure he will do the same." 


Hall turned the letter over (p. 9b). It was not 
satisfaetorv to Plager to whom it was not satis- 
factory. Plager consulted James P. Karrick, presi¬ 
dent of the storage company, who had returned to 
Washington about November first and previously 
knew nothing of the matter. Plager had learned 
Mrs. Jaques had been sued and attachments were 
threatened by Brentauo, the suing creditor, and 
other creditors were seeking to learn if Mrs. Jaques 
had goods in storage. 

Mrs. Jaques' letter was read and her goods exam¬ 
ined as far as it could be done without opening 
boxes, barrels, etc. by James L. Karrick and Plager 
and the former advised Plager the security was 
doubtful and that Plager should sell as Mrs. Jaques' 
note and agreement gave him this right. Plager 
undertook to sell in bulk to second-hand dealers for 


enough to make himself whole but of these dealers 
none would go above $500. Thereupon without no¬ 
tice to Mrs. Jaques or advertisement in the open 
office of the storage company sale was made and the 
warehouse receipt and the goods sold to Plager 
under the note for $500. Plager at once opened 
up the boxes and ban*els and tried to sell, now he 
had the right to display the contents, but no dealer 
after second examination, including china and the 
plated silver, would go above $525. Whereupon 
Plager elected to keep the goods and to endeavor to 
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work himself out by auctioning the rest of the goods 
at a forthcoming public auction of the late Senator 
Lodge's goods and selling the balance to several 
persons. 

The result (pp. 139-40) was: Sloan's auction: 
gross, $701.50; pictures to Frank, $35; three $mall 
articles to James L. Karrick, $12.50; balance tb the 
elder Rosenberg, $175; total, $983. Expenses; 
Sloan's commission, $137.07; two months’ storage 
charges before sending to Sloan's, $34; teaming to 
Sloan's, $30; services of men unpacking andj dis¬ 
playing the goods in the storage warehouse and mov¬ 
ing them again, $07.50; five months’ additional|stor¬ 
age at $7 per month before sale of balance to 'elder 
Rosenberg; total expenses, $303.57. Net received by 
l’lager, $079.43, for the debt due him of $60(j and 
interest. 

j 

Counsel insist that the sale was lawful; thatjwhat 
was done was what the Court authorized; that there 
was neither wanton sacrifice, fraud practiced nor 
goods obtained for such a gross inadequate consid¬ 
eration as that the law will infer fraud. See: His- 
cock vs. Varick Bank, 200 I . S. 28; Metro. L. Ojo. vs. 
Schaefer, 44 App. I). C. 370. j 

But as the Court below has found against Appel¬ 
lant (pp. 35-45) and without distinctly finding fraud 
has sought to ground its decree upon a case in this 

i 

Court bottomed oil fraud. Bank vs. Construction Co., 

, 1 

17 App. I). C. 524, and as fraud nowhere appears in 
the record, which necessarily has to have its |facts 
collated from various parts of the record, counsel 
having stated above the essentials will review in 
detail the whole record. 
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The Pleadings. 


Plaintiff's bill tiled on May 7, 1928, alleged that on 
Julv 2d and Julv 27, 1925, the Fidelity Storage Com- 
pany had taken custody of all the contents of plain¬ 
tiff's residence issuing therefor drivers' receipts 
numbered 10,990, 10.991, 10,992, 12,756, 12,759 and 
12,760. It alleged the corporation promised to fur¬ 
nish her a true and complete inventory and knew 
plaintiff to be a widow, advanced in age, totally in¬ 
experienced and unassisted in business affairs and 
that plaintiff having complete confidence in the in¬ 
tegrity of the corporation and its officers did not 
take anv inventorv and was therefore unable to in¬ 


form the court specifically as to effects taken or 
the exact value except they were of unusual value 
and antiquity and had been appraised at over 
+ 100 , 000 . 

"It averred that thereafter David B. Karrick and 


Plager knowing plaintiff had met financial reverses 
and needed funds “conspired and schemed together 
to deprive plaintiff of her furniture and effects and 
represented to her they would lend her certain sums 
of money if she would execute a chattel mortgage 
to Plager," Karrick and Plager representing to 
plaintiff the note “was only a matter of form and 
would be filed away and would not be enforced and 


that no steps to foreclose would be taken without 
personal notice to plaintiff and her property would 
not 1 be jeopardized" and that having confidence 
plaintiff had executed a certain note the ‘‘exact 
terms whereof were never explained or disclosed to 
her and she never understood the same.'’ That 
thereafter she asked defendants for the loan inques- 



tion but defendants refused and ignored to makj3 the 
loan and refused to surrender or return the no^e. 

It averred that for more than 12 months last!past 
she had frequently demanded a return of her furni¬ 
ture and household effects, for an accounting! and 
the disposition made of them, that she had beeff in¬ 
formed by Karrick and Plagor and the corporation 
all her furniture and effects had been sold in accord¬ 
ance with the terms of the alleged collateral jnote 
defendants claimed she had signed, that tliev liajd in- 
formed her they had $80 representing the netj bal¬ 
ance of proceeds of sale but had refused plaintiff 
an accounting and had failed to disclose the prop¬ 
erty's whereabouts or give an inventorv and! that 
• ■ 

she did not know the whereabouts of the property 
except she had been informed certain of her valuable 
silverware was now being used and exhibited by 
certain of the defendants in their own homes. | 

The answers filed by all defendants were substan¬ 
tial! v tin* same and denied all allegations of the bill 
save that it was neither admitted nor denied,j and 
demanded proof the goods stored were all plaintiff’s 
household furniture and effects and that defendant 
was inexperienced in business. The answers aver¬ 
red defendant had been given true and complete 
inventories in the form of warehouse receipts setting 
forth the goods stored after receipt of the articles 
by the shipping clerk and stated their value was less 
than one thousand dollars. Conspiracy between 
David Karrick and Plager was denied. It said plain¬ 
tiff sought and obtained loans on her property and 
as security gave one collateral note for $100 and one 
for $500, that they were never represented to be 
matters of form but were given in the usualj and 
ordinary course of business and that plaintiff knew 
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l Iicm r purport and effect: t hat the allegation plaintiff 
did not obtain tlu* moneys she desired on the notes 
was “absolutely without warrant or truth," that 
plaintitt had obtained the moneys and had been noti¬ 
fied of maturity of her notes and had been called on 
to make payment or legal action would be taken to 
enforce the collateral notes by sale of the household 
effects secured thereon. Denial was made defend¬ 
ants had said they had $80 or any other sum belong¬ 
ing to plaintiff and averred she had been informed 
that on her failure to pay her overdue notes the 
effects stored by her had been sold to meet her obli¬ 
gations and disclosure made to her as to the disposi¬ 
tion of her household effects. The answers averred 
plaintiff never after storage had paid a penny oil 
account of storage nor interest on her promissory 
notes and that the goods were sold after notice to 
plaintiff for non-payment of the collateral notes 
made bv her and said certain of the goods stored 
were seized by attachment of other creditors. It 
specifically denied the allegation as to silverware of 
plaintiff being used or exhibited in defendants' 
homes. 

The evidence disclosed no such case as made bv 
the bill. It showed that the averments of the answer 


were true, that appellee had been given the money 
and had signed notes, assigned warehouse receipt 
for her goods and a special declaration that her 
silverware was not worth above $50, which signa¬ 
tures she declared forgeries but on her counsel’s 
advice she recanted at later sessions. No testimony 
was given by appellee that she was informed $80 
or any other sum was due her or that any of appel¬ 
lee’s silver was in possession of any of appellants, 
and appellees denied without contradiction as to the 
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$80 or any sum being admitted as due or thatj they 
had any of appellee's silver. 

it was proved that the bill tiled on May 7,j 1928, 
had been so tiled after appellee’s attorney in answer 
to letters from him (pp. 124-2(5) had been written on 
July 2, 1926, by David Karrick, vice-president of 
the storage company, who had been out of tluf city, 
that both the president and vice-president of the 
storage company were then in the city and that they 
would “be glad to have a conference with him," 
Munter, and that 


“As the records and data are in thisjoffice, 
we suggest that we meet lien*, and at your 
earliest convenience, as the President will be 
leaving town in a few days" (pp. 125-6). 

Mr. Munter never called and the first that defend¬ 
ants heard thereafter of the matter was thoj filing 
of the bill (pp. 123-4). Mr. Munter did not tajke the 
witness stand. ! 


Mrs. Jaques’ Testimony. 

| 

Appellee’s testimony will be found in the record 
at pages 58 to 93. Kxcept as the facts for conven¬ 
ience will be stated hereinafter under appropriate 
headings as they were established, largely j docu¬ 
mentarily, it was that when she came to Washington 
after the death of her husband, a naval offipcr, in 
1916, her husband’s home (p. 58) was full jof Ihe 
most beautiful furniture, silverware and paintings 
and that all were antiques of value; that previously 
to July, 1925, she had stored things at the Fidelity, 
always dealing through Henry Hall; that she had 
seen a pamphlet of the Fidelity that it could arrange 


i 

i 

i 


I 
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through their banking facilities for loans at 6 per 
cent on stored goods: that she was in straitened 
finances, and explained her financial condition to 
Henry Hall and arranged with him to advance her 
$75 to pay her rent and arranged to store her goods 
providing she could obtain a loan (p. 58); that there¬ 
after she received from a driver six receipts, which 
she produced, and they were introduced in evidence 
(pp. 59-60). The receipts were dated some on July 
23 and others on Julv 27, 1925. Thev stated at the 
outset: 

“This is only a memorandum acknowledg¬ 
ment, a warehouse receipt will be sent later 
at which time this paper becomes void." 

Mach receipt the colored driver erroneously wrote 
as from Mrs. \Y. II. Jocaris but it is admitted Mrs. 
•Jacques was intended. Kacli stated “the respon¬ 
sibility of the company is limited to the sum of fifty 
dollars for anv article or contents of anv retainer 
unless a higher value is declared and a higher rate 1 
paid,” and was for household goods, except that 
one receipt stated, “1 box in vault storage valued 
at $500." (Note: It was established through Da¬ 
vid Karrick (p. Ill) that when Mrs. Jaques called 
on him with this receipt he told her the rate for 
vault storage would be higher and she replied she 
did not want to go to this expense as the real value 
of the silver was slight and he thereupon had her 
sign a paper twice, once with her name only and 
again with her name after the words written by her. 
“Value, net: silver $50.") The limitation of liabil¬ 
ity to $50 is printed in large capital letters. 

Mrs. Jaques’ counsel called on defendants to pro¬ 
duce any notes or warehouse receipts they had of 
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plaintiff (p. 60), whereupon there were produced her 
two notes referred to hereafter of $100 and! $500 
respectively and her warehouse receipt, but lupon 
witness declaring the $100 note and the warehouse 
receipt forged (pp. 60-61) they declined to introduce 
them (p. 64) and the Court refused to compel it, 
allowing defendants an exception, which is one of 
defendant’s assignments of error, as is the Ccjurt’s 


action at a later session after the case had developed 
in permitting Mrs. Jaques to recant her denial of 
her signature (p. 92), a course likewise pursued as 
to her signature to the ‘‘net value of silver j$50” 
paper (p. 92). 

She denied ever having met David Karrick or 
Plager until she came to Washington in May,! 1926 
(p. 61) and continued to persist in her denials ex¬ 
cept, as stated, as to her signatures (pp. 92-3)J 

She testified she did not read the papers she 
signed, and that the young lady who brought papers 
and money to her at the Lafayette Hotel remained 
only long enough for her to sign her name and give 
her address and left no papers with her. (JCote: 
All contrary to her witness Mrs. Banta’s testimony, 
she not being longer with the storage company; see 
p. 97 that all papers were handed to and explained 
to Mrs. Jaques and the statement of account and 
money left with her.) 

; 

Mrs. Jaques testified sin* understood she wasideal- 
ing with the Fidelity Storage Company (p.j 61), 
though David Karrick (p. 109) and Mrs. Bantja (p. 
97) both testified it was explained to her the Fidelity 
Storage Company did not make loans and! that 
Plager was making the loan and the notes and ware¬ 
house receipt so stated. 

i 

i 

i 

i 

i 
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Mrs. Jaques testified that by means of visiting 
auction rooms and antique shops and other places 
and seeing things and their value and as she could 
remember from time to time she had made up and 
she identified a typewritten list so made up as her 
property, and over appellant's objection and excep¬ 
tion same was received in evidence and insisted on 
by appellee’s counsel and made part of the record 
herein (pp. 65-SO), though right to amend appel¬ 
lant's statement of evidence was as appellant’s in¬ 
sist lost by failure to tile amendments within the 
time limited by the* rules (p. SO), and this is one of 
appellant's assignments of error insisted on here in 
the interest of orderly procedure (p. SO). 

Mrs. .Jaques claimed a value of $100,000 each for 

a (’orot and a Rembrandt ( p. SO), of $5,000 for silver 

stored with the company, that her 14 Oriental rugs 

wore worth $500 to $2,000 each (p. So), and that 

neither were included in tin* warehouse receipt she 

endorsed at tlu* Lafayette Hotel (pp. 92-M). There 

was proof of a separate warehouse receipt for the 

rugs seized by the marshal for debt and which sold 

for $261.75 (pp. 146-7). but no proof by appellee 

of'any warehouse receipt for tin* silver, and tosti- 

nionv hv defendants the silver was in a box included 
• • 

in the warehouse receipt assigned to Plagcr and no 
separate receipt. 

The separate warehouse receipt for rugs was 
proved by appellant’s counsel. 

Facts Established as to Mrs. Jaques’ Property 
and What Became of It. 


Mrs. .Jaques is tin* widow of a naval officer who 
died in Xew Hampshire in 1917 leaving plaintiff 
and two sons (Rec. }>. 145). His estate was devised 
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in trust, for payment of debts, some bequests land 
then for the benefit of the three in equal shares jand 
became so distributable when the vounger soil in 
1922 reached 21 years. He owned two houses and 
the personal property therein (p. 145) consisting of 
furniture, books, pictures, silver, etc., appraiseji in 
a report to the county probate court at $5,1/|7.50 
(p. 145). This amount included silverware $lj260, 
chinaware $185.25, pictures and ornaments $237jand 
18 rugs $315. The dining room and living roomjfur- 
niture had the highest value placed thereon (p. 145), 
the top valuation being $150 for a hall clock (p. 1|45). 

i 

Distribution was made September 9, 1922, vHien 
the widow and two sons receipted for furniture, 
silver, etc., valued at $3,905.30 (p. 140). I 

The plaintiff was cross-examined after she |had 
claimed her goods were all antiques and of excep¬ 
tional value amounting to over a hundred thousand 
dollars and prior to her knowing defendants had 
obtained the foregoing court records as to where 
was her home before coming to Washington and 
whether her husband left a will and where itjwas 
probated, but would make no response except “JCew 
England ” (p. 81). j 

Plaintiff moved her goods to Washington where 
she took an apartment of nine rooms at 2400 ifith 
Street (p. 58). Suits were brought against her; for 
unpaid rent and she settled them (p. 88) before;her 
goods could be moved. 

All the furniture and effects of anv kind she Iliad 
came from her husband’s estate (p. 88) she testified. 

She moved several times into much smaller and 
less pretentious quarters than 2400 16th Street, pne 
of them consisted of two rooms, kitchenette and bath 
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with locker room downstairs (p. 91). The apart¬ 
ment she occupied at the time she borrowed $75 to 
enable her to pay her rent and get her goods into 
storage at the origin of the present controversy, 
comprised a hall, living room, dining room, bath 
and bedroom and a smaller room (p. 91) at 1884 
Columbia Road (p. 59). 

While in Washington she several times stored her 
goods with the Fidelity Storage Company (p. ) 

always through a former employe Henry Hall 
(pp. 58, 93). Some were stored there as early as 
October 13, 1922, for April 16, 1925, she acknowl¬ 
edged receipt of goods stored in 1922 and wrote: 

“This receipt is given by me in lieu of the 
surrender thereof (a lost or mislaid warehouse 
receipt) and I hereby certify that the said 
receipt has not been negotiated by me nor 
passed from my possession to that of any 
other person or persons whatsoever” (p. 91). 

On January 24, 1924, she wrote the storage com¬ 
pany as to some of the goods she had stored 
“authority for my son, Mr. William H. Jaques, to 
enter the rooms where our furniture, etc., is stored 
and get whatever papers and books he requires, 
which are his personal property” (p. 88). William 
took out of storage some things. Other of the goods 
stored were shipped by Mrs. Jaques ’ authority to 
her son to a Massachusetts inn, value placed thereon 
being $1,000 (p. 91). 

On March 25, 1924, contemplating a trip to the 
Pacific coast she wrote the storage company au¬ 
thority for the son “to enter our rooms vdiere our 
furniture is stored and sort out the furniture which 
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is to be crated by the Fidelity Company and shipped 
at a later date by the cheapest route.” The letter 
also was to ‘‘serve as authority for rnv son, Mr. 
William H. Jaques, to dispose of certain of the furni- 

i 

ture which will not be shipped out to the coast” and 
stated she and her son would come the next day to 
their storage rooms “and supervise the sorting out 
of this furniture.” April 19, 1925, she also author¬ 
ized her son to arrange about stored goods (p. 87). 

November 1, 1925, she wrote Mr. Hall a highly 
important letter directly responsible for the sale of 
her goods under her collateral note, here directly 
involved, in which she said, inter alia , that her |son 
had taken away “the things from storage of which 
under his father's will, he was only entitled to pne- 
tliird” (p 82), that he had taken “those beautiful 
antique things over to that crooked man’s garage, 
and aside from what he gave away or sold, and ithe 
thousands of dollars of mv own and mv other son’s 

• * i 

personal property, all I ever saw was a ten dollar 
bill,” and that lie “gave McRea imported rugs and 
other things which I took away from them”, (p. $3), 
and that the other son who was entitled to one-third 

i 

was in China (p. 84). 

Plaintiff, while in California on October 8, 1924, 
wrote Mr. Hall at the storage company to 

“(’rate and send by express, insured, |the 
tan leather trunk, containing the silver, value 
two thousand dollars” 

to her Los Angeles address (p. 86) and added 

i 

“to put express receipt in the enclosed 
stamped envelope and give date of shipment, 
and what express.” 


! 
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Another letter by plaintiff from Los Angeles 
written the same day said her son would pay the 
storage bill of $424.98 to November, and to “ crate 
the ‘Tan Leather Trunk* containing the silver, and 
send it by express, insured for two thousand dollars 
to me at the above address—I expect to go to Wash¬ 
ington before rhristmas probably to decide upon 
some way to dispose of the surplus in storage. 

“Please do not give mv address to anvone.“ 

The storage company shipped the silver to her 
and took an express receipt therefor. Shown this 
receipt on cross-examination (p. 87), the witness 
testified the silver had been sent out to her but after 
she left Los Angeles it had been sent back to Wash¬ 
ington. When asked by what railroad or express it 
had been shipped, Mrs. .Jaques said she did not 
know and did not remember and that she had no 
papers showing the return of the silverware to 
Washington (p. 87). She denied the silverware 
stored at the Fidelity was plated ware or that the 
china stored was broken or had parts missing. She 
finally admitted (p. 92) her signatures to the “net 
value of silver, $50" after first declaring them 
forged (p. 86), but denied the words “net value of 
silver $50“ was her handwriting though admitting it 
looked like hers (p. 92) and David Karrick testified 
lie saw her write them (p. 111). 


Testimony as to the Two Collateral Notes and the 
Warehouse Receipt Signed by Appellee. 

Mrs. Jaques denied ever meeting David Karrick 
or ever getting anv rnonev from him and at first and 
until her counsel advised her to admit her signatures 
denied her signatures to the $100 note, the ware¬ 
house receipt and the $50 silver value paper, and 
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also that she knew Plager as the lender of the money, 

and would not admit she knew the transaction She 

had with Mrs. Bant a when she obtained the balance 

due under the $500 note or that she knew what she 

was signing. She admitted seeking a loan through 

Henry Hall and Henry Hall testified for appellee 

he himself first loaned her $75 (pp. 93-4) to be paid 

back out of a larger loan and that he knew $500 had 

been loaned and he was paid back but whether jby 

Plager or not he did not recall; that he saw the goods 

when thev came in and talked with David Karrick 
* 

about the loan and told David Karrick there \tas 
some good furniture and the loan was well secured, 
but also told him Mrs. Jaques was suffering from 
nervous strain and he (witness) would not make 
the loan and did not think she was in position!to 
care for her interests properly (p. 95). 

David Karrick testified (p. 108), as did James L., 
that the storage company never made loan^, the lat¬ 
ter because he had been early advised by counsel 
there was danger of coming in conflict with laws as 
to pawnbrokers (p. 123). Each testified it some¬ 
times aided customers to get loans from banks or 
individuals, as an aid to obtaining storage of goods 
(pp. 108, 123), and Plager had made loans (p. 10£). 
Only the regular rates of storage were charged (p. 
123) and Plager was charged the same rates for 
storage or service as anyone else (p. 121). 

David Karrick testified Henry Hall, who was for¬ 
merly with the Fidelity (p. 108) but now with a rival 
company, came to him and told him a Mrs. Jaques, 
a former customer, was sending goods to storage 
and he had personally advanced her $75 so she could 
pay her rent and the company could get the goods 


i 

i 

I 
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out. It was Hall’s transaction (p. 108). Hall told 
witness Mrs. Jaques would call and want a loan and 
witness replied he would sec what could be done and 
would relv on Hall’s valuation and to find out what 
she wanted. 

Later Mrs. .Jaques called and wanted a loan and 
was in urgent need for money. Witness told her 
the Fidelitv never made loans but he could arrange 
a loan through Mr. Plager who was connected with 
the company but out of the city that day; that he 
had inquired of Plager and found he had funds avail¬ 
able. Mrs. Jaques said she had to have money that 
day and witness wrote out a note for $100 and told 
her he would temporarily advance her $100. At this 
time the goods were not all in and the warehouse 
receipt was not yet typed, so he wrote in the note 
form ‘‘all mv furniture now on storage at the Fidel- 
ity Storage Company’s warehouse” (p. 110). She 
signed the note and got the $100. The note gave the 
holder right for default to sell the goods at public 
or private sale, without reference or notice to the 
borrower and that the noteholder mav become the 
purchaser of the collateral, as does the $500 note. 

At the same time there was a discussion about 
storage rates and Mrs. Jaques “mentioned some sil¬ 
ver for which the driver had given her a receipt 
with a valuation fixed at her request at $500” (p. 
111). She was told then it must be stored in the 
vault at a higher rate, whereupon she replied she 
did not wish the expense as the value was slight, and 
as she had been given a receipt stating value $500 
he had her sign her name and write in his presence 
on a paper which is in evidence (p. Ill) “Value net; 
silver $50.” 
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Mr. Hall had said to witness Mrs. Jaques Ivas 
eccentric (p. 112). She was given the note and 
plenty of time to read it but was chiefly concerned 
with getting the $100, which witness paid her in cash, 
charging up to Plager, who later repaid him and who 
witness knew had a box with money in the warehouse 

(p. 112). ! 

Plager, witness knew, had returned Hall the i$75 
the latter had advanced. When Plager returned 
witness took up with him letting Mrs. Jaques have 
the $500 additional she wanted and Hall had! in- 

i 

formed witness he knew the goods and the money 
would be amply secured. Plager agreed to make 
the loan. There was introduced in evidence the $500 
note (pp. 63-4) and the negotiable warehouse receipt 
(pp. 99-107). It states in large capital letters that 
the responsibility for any package and its contents 
is limited to $50 unless the value is made known land 
that an additional charge will be made for a higher 
valuation (p. 99); also that there was monthly 
charge of $17 and payable in advance and that there 
were charges for handling and fumigation. It shows 
many of Mrs. Jaques’ goods were marked as marred, 
broken, worn or had parts missing and that some 
were boxes, barrels and trunks. Immediately above 
Mrs. Jaques’ signature in typewriting were “:For 
value received this warehouse receipt is hereby] as¬ 
signed to Henry S. Plager.” 

Plager (pp. 128-9) and David Karrick (p. 113) 
each testified to the statement of account (p. i 98) 
being made out and also the $500 note and ware¬ 
house receipt and the balance of $267.85 being given 
in money to Mrs. Banta with instructions to leave 
the money and statement of account vdth Mrs. 
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Jaques and to get the $500 note and warehouse re¬ 
ceipt signed. 

Mrs. Banta's testimony (pp. 96-9) is that she car¬ 
ried out her instructions, that Mrs. Jaques was in 
bed ill but her conversation was sensible, that each 
item of the account was gone over with her and the 

account and money left with her; that she was 

• 

handed both note and warehouse receipt and given 
opportunity to read them and they were explained, 
and that the assignment in the warehouse receipt 
to Plager was read (p. 99) and explained (p. 97), 
and that as far as witness could say Mrs. Jaques 
knew what the papers were (p. 97) when she signed 
the note and warehouse receipt; also that she had 
explained to Mrs. Jaques a 10 per cent curtail would 
be called for in 90 days (p. 97). 

Evidence Relating to Plager’s Demand for Payment, 
Mrs. Jaques’ Default and Sale of Her Goods. 

On October 13, 192"), Plager wrote Mrs. Jaques 
to what is acknowledged to have been her true ad¬ 
dress in Houston, Texas, as follows (p. 130): 

“Your note for $500.00 will be due on Mon¬ 
day, October 26. It may be renewed for 
ninety davs on the following terms: 


Our tail 10%. $50.00 

Storage, 3 months Qi 17.00. 51.00 

New Papers. 1.00 

Insurance. 1.75 

Interest . 7.50 


Total payment. $111.25 

and a new note for $450.00. 
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“I enclose a new note for $450.00 fo;r you 
to sign and return to ns with vour cheek for 
$111.25.” ‘ | 


Xo reply being received, on October 28 he wrote 
her to the same address as follows: 

i 

l 

“I regret that you have seen lit to pay no 
attention to my letter of October 13. 

44 Your note is now two davs over due!. 

“Please upon receipt of this letter write me 
immediately at 1819 (r Street, X. \Y., ^Vasli- 
ington, I). ('., and let me know what you in¬ 
tend to do. 

“If some arrangement is not made to cur- 
tail this loan 1 shall be compelled to sell the 
articles listed on vour collateral Warehouse 
Receipt and protect myself. 

“1 am loath to do this, and trust voju will 
give this matter your attention.” 


Mrs. Jaques testified (p. til) that she had |given 
her address in Houston to Mrs. Banta, that sjie be¬ 
lieved she was dealing with the Fidelity Storage 
Company and that the people with whom she| dealt 
were acting in its behalf and that she never met Mr. 
Plager nor anv of the Karricks until after she! came 

i 

back from Texas and claimed her property (p. 61), 
which return was (p. 62) in May, 1926. She testified 
as her own witness (p. 80), 4 4 that she had received 
no communications and no demand for payment of 
her note during the time that she was in Texds and 


that the first knowledge she had with respect to her 
goods was after she returned.” 

On cross-examination when asked (pp. 181-2) 
“whether or not she had received anv lettersj from 
Mr. Plager while she was in Texas asking for a cur- 
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tail of her 11016 ,"’ she testified (p. 82) ‘‘that she had 
not received any letters whatsoever from Mr. Plager 
while she was in Texas and had not made any an- 
swer to anv letters. She had not been told that a 
curtail would be needed on a loan she had obtained 
from Plager.” 

Thereupon Mrs. Jaques was shown a letter from 
her Houston address, to which Plager’s letters had 
been sent, dated November 1, 1925, addressed to 
Henrv Hall. She admitted the letter was in her 
handwriting (p. 82). 

In this letter Mrs. Jaques, among other things, 
wrote Mr. Hall as follows (pp. 82-4): 

“1 do not know anv one in vour warehouse 

• % 

except your brother and the young lady who 

came over to the Hotel Lafavette to see me 

% 

and over the telephone to the gentleman with 
whom I negotiated the loan and as there is 
so much trickerv and 1 have had so much 
stolen from me I am enclosing the letter as 
I do not know who the man is.” 

The letter then spoke of her son, who under his 
father’s will was only entitled to one-tliird, having- 
taken away things from storage, having left her 
down and out in Washington to come to Houston to 
visit some girl, having taken and sold her beautiful 
antique things to a garage and given away or sold 
thousands of dollars of her own and her other son’s 
personal property and having, when she reached 
Houston, found her son would not give her an ac¬ 
counting and had no money to hand over to her, 
whereupon she had had a lawyer draw up a paper 
giving her younger son “everything you had in stor¬ 
age except the loan and interest as his one-third.” 



27 


The letter further stated that she was going to 
have a copy of the will made and the deed conveying 
to her younger son “all and everything thalt you 
have in your possession except the loan and Inter¬ 
est, which I am now trying my very best toi make 
good on.” 

The letter concluded (p. 84): 

“The storage I understand has been paid 

until November. Mv son to whom it has been 

* 

given as his rightful one-third under his 
father’s will is in China, but I believe will be 
leaving soon for the United States, vfhen I 
hope I can get in touch with him and as you 
know I have always played fair with you and 
am sure he will do the same.” 


The original tindings of fact by the court!below 
found that by this Hall letter Mrs. Jaques “ex- 

i 

plained that she was unable to send any money at 
that time and asked the company to await her re¬ 
turn to Washington, which would occur shortly” 

(p-26). | 

Asked what letter it was she had enclosed to Mr. 
Hall as stated in her letter, Mrs. Jaques denied 
again that she had received any letter and then 
shown a bill on the Hotel Lafayette referred to in 
her letter stated that whether this was the bill or 
not she did not know (p. 84-5). The bill was) intro¬ 
duced in evidence and was for $24 and was| dated 
July 28, 1925 (p. 85). j 

Henry B. Hall testified as plaintiff’s witness upon 
cross-examination that when the letter of November 
1, 1925, came to him he had at once turned i!t over 
to one of the Ivarricks, that he had not offered to 
make the curtail or take care of the goods until Mrs. 


| 

i 

| 

i 
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Jaques returned and there was no reason why he 
should (p. 95). That he knew the snoods were sold 
because the note was overdue but knew nothing* about 
tin* sale except that he did know that secondhand 
dealers wen* coming* about the warehouse all the 
time, that ho knew Mrs. Jaques' goods had been set 
out on an upper floor on display, that he had been 
told by Plager that he. Plager, was going to sell the 
goods but he did not know who had bought them 
(p. 95). 

Plager testified that he was manager of the real 
estate department of the Fidelity Storage Company 
which department handled the real estate of Mr. 
.James L. Karriek who personally paid witness his 
salary (p. 128). 

Me had received no answer to his letters from Mrs. 
Jaques (p. 132) but was given by Henry Hall as 
soon as it arrived the letter Mrs. Jaques had sent to 
Ilall dated November 1, and that this letter was un- 
saiisfactorv to him. 

Plager further testified (p. 132): ‘‘It stated that 
Mrs. Jaques was dependent on a son who was in 
China and indicated that she wanted witness to 
wait imtil her son returned from China, and it was 
gene rail v indefinite. At this time witness knew from 
people who had called up the storage company over 
the telephone, lawyers and others, that attachment 
suits were threatened against Mrs. Jaques’ goods.” 
Also an upholsterer had called demanding his money, 
payment of which lie had been promised out of some 
money Mrs. Jaques was going to borrow when she 
stored her goods (p. 132). 

James L. Karriek had returned to the city and 
witness took the letter to Mr. Karriek and asked 
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what he should do. Plager testified (p. 133) that he 
and Janies L. Karrick went to the storage warehouse 
rooms “where you could inspect the goods geherally. 
Some of them were in boxes and barrels, bdt these 
goods were not opened." 

Witness had bought and soid a great deal of sec¬ 
ondhand furniture and Mr. Karrick also wasia good 
judge of secondhand furniture. After examining 
the goods Mr. Karrick informed witness, wjho had 
the same opinion, that “the security was doubtful 
for the amount of the loans and charges.;’ Mr. 

i 

Karrick had advised witness to get his mohey out 
as soon as lie could, to sell the goods and make him¬ 
self whole. Mr. Karrick declined to buy tho goods 
himself for what was against them and said fhat the 
storage company did not want attachments and ex¬ 
penses of lawsuits. Witness also did not want 
further expenses and litigation. Witness got hold 
of several dealers who came to the warehouse to 
look at the goods in a casual way, among them 
Robert Rosenberg and his father, Charles' Baum, 
and he thought also Marcus Notes and Krhpshaw. 
These were men who frequently came to the [storage 
warehouse about goods that might be fpr sale. 
“None of the boxes or barrels were opened up, as 
they had no right to open them. The goods could 
be seen, however, except for these things ijn boxes 
or barrels. The highest offer witness could get was 
one that Robert Rosenberg made witness of' $500." 

Witness informed Robert Rosenberg he [already 
had more than this sum in the goods and would not 

i 

accept the offer. 

Witness then again talked with Mr. Karifick who 
said it looked like witness had gotten into a bad deal 


i 

i 


i 

i 

i 

i 
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and would not come out whole and advised witness 
(o have a sale of the goods and get title to them. 
Witness also talked to David Karrick, believed he 
had a right to sell the goods (p. 134) and arranged 
“that the warehouse receipt and the goods should be 
sold to meet the notes due witness.“ The advice of 
James L. Karrick was to sell the goods under the 
$500 note and apply the surplus if any against the 
other note. 


A sale took place in the open office of Mr. Karrick 
in the Fidelity Storage Company early in November, 
witness believed it was November 5, “because it was 
the dav after that sale that witness again saw 
Robert Rosenberg.'’ 

There were present at the sale David and James 
L. Karrick and witness and there were two or three 


employees about and some people in or about the 
office. “Mr. David Karrick said that the sale 


(p. 134) was being made under the $500 note and 
asked what was bid for the warehouse receipt and 
the goods covered bv it. Witness said that he bid 
$500. What he paid was a fair and reasonable price. 
That was the only bid made. Witness had the ware¬ 


house receipt and the goods had been transferred 
to his name on the books of the company under the 
warehouse receipt assigned to him and witness took 
possession of tin* goods." 

After witness bought he thought there might be 
in the boxes, barrels and trunks some goods which 
would enable him to get a better price, especially as 
Mr. Hall had told him Mrs. Jaques had some very 
good dishes and had some silverware. Therefore, as 
■soon as witness got title he had the goods placed on 
counters, boxes or barrels in the upper hall outside 
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the storage room where they were all visible. Charlie 
© 

Baum offered $450 and Rosenberg raised his offer to 
$525 and witness had him put it in writing because 
Mr. Karrick had told him it would be best to ^et the 
highest bid put in writing (p. 135). This bid!which 
was dated November 0, 1925, and addressed to 
Plager at the Monmouth Hotel of which h<j is in 
charge, among other buildings, for Mr. Karricjk, was 

signed by Robert Rosenberg and read (p. 135;): 

j 

“I have made an inventorv of vour goiods at 
the Fidelity Storage Company und^r Lot 
22,357 and offer you $525 for it complete.” 

I 

The dishes were old patterns, no sets complete 
and many of them chipped or cracked. The dining 
room set was incomplete and the silverware all 
plated and not of a modern pattern. 

David B. Karrick testified that he knew njothing 
of the sending of the Plager letters to Mrs. .jJaques 
until late in October or early November when he 
learned Plager had written her asking a curtail and 
that she had paid no attention to his letters and we 
decided the best thing for Plager was to exercjise his 
right to become purchaser of the property. Plager 
brought Mrs. Jaques’ letter of November -1st to 
witness and was verv much concerned about the 
matter. Witness knew, but whether from Phiger or 
otherwise he could not recall, that creditor^ were 
threatening attachments against the goods qf Mrs. 
.Taques and calling up to know whether the Fidelity 
Storage Company had any of her goods. 

It may be stated here that Mrs. Jaquesf rugs, 
which were not covered by the warehouse receipt 
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assigned to Plager but by a separate warehouse 
receipt dated July 27, 1925 (p. 140) were in fact 
attached before judgment sometime prior to Novem¬ 
ber 17, 1925, by attorneys for Brentano (p. 147) and 
later sold under the attachment, bringing only 
$261.75 (p. 147-8), though Mrs. Jaques testified 
single rugs were worth $2,000. 

David Karriek further testified that he knew that 
about the time of receipt of the Hall letter Plager 
saw some second-hand dealers about having the 
goods, that lie heard then* was some question as to 
whether the security was ample, knew James L. 
Karriek had advised Plager to sell the goods and 
witness believed Plager had a right to sell (p. 114). 
On a dav earlv in November Plager had told witness 
he had not been able to get any of the dealers to pay 
an amount that would let him out whole. 

Witness could not recall the exact date of the 


sale. He believed Plager had a right to become pur¬ 
chaser at private sale. Witness Plager and James 
L. Karriek gathered either in Mr. Karriek’s office in 
the storage company or in the front room and the 
warehouse receipt and the goods covered thereby 
were sold. Witness thought the sale was made under 
both notes. Witness asked: “How much is bid or 


offered for these goods named in this warehouse 
receipt ?” Plager said he bid $500. Witness asked 
if there were any other bids and there being none, 
witness said the goods were sold to Plager. There 
was very little formality. The warehouse receipt had 
alreadv been transferred to Plager on the books of 
the company at the time of the assignment by Mrs. 
Jaques (pp. 114-15). 
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It was witness’s recollection Henry Hall knew of 
the sale but was not present and that one or two em¬ 
ployees of the storage company were present. ^Mr. 
Hall made no offer to pay anything to prevent jthe 
sale being made. There were no papers signed at 
the time nor any that needed to be signed and no 

'j 

money passed. Witness had stated the facts and it 
could be said that he acted as Plager’s attorney 
though he charged Plager nothing. 

On cross-examination witness said that he cion- 

i 

sidered that Mr. Plager became the purchaser uhder 
the terms of the note and under the terms of the 
loan. There was a little meeting, quite a grouji of 
people and the question was asked what was bid juid 
Plager said “I will take it in for the amount! of 
$500’ ’ or it may have been that it was $525. He 
thought he saw the Rosenberg letter shortly after; its 
date. They did not advise Mrs. Jaques of the sale. 

James L. Karrick testified that he was president 
and much the largest stockholder of the Fidelity 
Storage Company. He had a real estate business 
which managed the Monmouth Hotel and ei^ht 
others, Plager acting as manager of the Monmouth 
and others and the Traymore Garage where he had 
an office. There was Monmouth stationery both at 
the storage warehouse and at the Monmouth. Plager 
was witness’s real estate manager. 

Witness returned to Washington from his summer 
home in Massachusetts early in November, abbut 
November 1st (p. 117) and witness learned for the 
first time of the loan made by Plager to Mrs. Jaqges. 
Plager show-ed witness the notes, warehouse receipt, 
correspondence and the letter to Mr. Hall wdiich he 


i 

i 


! 
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had just received and an unsigned collateral note for 
$450, which witness was informed Mrs. Jaques had 
returned unsigned in her letter to Mr. Hall, the note 
being the Law Reporter form and dated October 26, 
1925 (p. 117). 

Both Plager and witness were good judges of 
second-hand furniture. Witness personally, six or 
seven years ago, had made some loans on goods but 
had not done so in the last seven years though wit¬ 
ness sometimes arranged for loans on stored goods 
and he knew Plager on his own account had made 
some loans to persons who were storing goods 

(p. 118). 

Plager had asked witness’s advice as to the value 
of the goods and what he should do and had told 
him of threats of attachment and calls from Mrs. 
Jaques’ creditors. Plager was perturbed over legal 
expenses and the expenses that were running up on 
the goods. Witness did not want for himself or the, 
storage company to get involved in expense or 
trouble. Plager was exercised lest the goods be at¬ 
tached and he be put to some question about proving 
his title (p. 118). Witness examined the goods and 
went over them and the inventory with Plager and 
he knew Plager had invited second-hand dealers to 
see them. Witness did not believe what they could 
see would let Plager out. 4 4 There were goods in 
barrels and boxes we could not see at that time. 
Witness advised Plager to bid the goods in and go 
through the form of a sale thinking there might be 
some question about his right to open these barrels 
before he had title.” That seemed to witness who 
was not a lawyer the advisable thing to do. Taking 


I 
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all things into consideration, the doubt if compelled 
to sell they would bring $600, interest and expenses 
of storage and charges witness (p. 119) “advised 
Plager to make an immediate disposition or sale of 
the goods, to get title to them and also told him that 
witness thought it better if he, Plager, would getj the 
goods out of the warehouse as it might involve! the 
storage company in trouble and expense. Witness 
recommended to Plager to sell the goods as a wjhole 
provided he could get some one to take them off his 
hands at the price at which they stood him.” 

Witness had asked Plager about the letters hejliad 
written and witness saw copies of the letters,j the 
notes and the warehouse receipt first and at that 
time advised Plager to wait a day or two longer to 
give Mrs. Jaques a little more time and then to| sell 
the goods or get them out of the warehouse and then 
witness saw the letter to Henry Hall when it chme 
in about November 3 or thereabouts and read it. 
When witness saw this letter he advised Plageir to 
sell the goods immediately and witness knew that 
Plager immediately talked to some persons about a 
sale of the goods but witness saw personally no one 
except the elder Rosenberg. 

Plager, after talking with second-hand dealers, 
expressed himself as very much discouraged a$ to 
getting his money out. 

The actual sale as witness recalled took place in 
front of the real estate counter in the Fidelity Stor¬ 
age Company. There were two or three employees 
about. Mrs. Banta was there. Henry Hall knew 
about the sale but whether actually present or about 
witness did not know. There were some custodiers 


i 
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at the storage company and others about. It was 
his recollection the sale was made before the goods 
were taken out of the barrels and that the goods were 
opened up the next day but he was not quite sure 
because it was almost simultaneous. He thought it 
was before the Rosenberg offer but it might have 
been all in the same day. 

“David Karrick made an announcement asking 
how’ much was bid or offered for the warehouse 
receipt and the goods covered by it. Nobody made 
a bid. There was some little joking. Somebody 
asked witness if witness did not want to buy. Plager 
bid in. Plager said that he bid $500 and thereupon 
the sale was made to Plager. Plager had already 
the warehouse receipt assigned to him and the goods 
under this warehouse receipt stood assigned to 
Plager on the books of the company. Plager had 
offered the goods to witness before the sale and 
asked witness to help him out” (p. 120). 

The boxes and barrels and trunks had not been 
opened prior to the sale to Plager. “Witness did 
not permit this to be done in any case and did not 
think it wise or that he had a right until a person 
had the title to the goods to permit goods stored 
with the Fidelity Storage Company warehouse to be 
opened up and their contents taken out of boxes or 
things in which stored” (p. 121). 

“Before the sale was made to Plager, witness had 
been advised of the possibility of attachments and 
had also gone over Mrs. Jaques’ letter where she 
made no promise even to curtail the note and no 
definite statement of any kind and said that she had 
a son who was in China and that when he came back 
from China this son might do something” (p. 121). 
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After Rosenberg had come up the second time 4nd 

i 

had raised his bid to $525, witness had recommended 
to Plager to have Rosenberg put in writing this bid, 
witness saying why not get it in writing because 
some question might arise. Witness had understood 
the highest offer Plager had been able to get before 
the goods were opened up was $500 and that it \j r as 
after they were opened up the bid was raised to 
$525 (p. 121-2). | 

When the goods were opened up there was |no 
complete set of anything, plates, cups or anything 
else. Plager had hoped to get enough out of the 
goods without selling the silverware but when the 
trunk containing the silverware was opened upj it 
turned out that it was all poorly plated ware of an 
old pattern and no complete sets of anything. 

Witness had been told at or about the time of the 
sale that. Henry Hall had objected to selling and Ijad 
expressed the opinion the goods were worth much 
more than the amount of the loan but witness’s 
opinion was that Henry Hall was always high in 
valuations and for that reason Henry Hall never 
had been given anv authoritv at anv time to make 
loans for witness or anyone else on goods stored. 

Henry Hall’s testimony was that he had thought 
without looking carefully at the goods or making an 
itemized list and having no expert knowledge that 
Mrs. Jaques’ goods were worth $2,000 (pp. 94U5) 
and that he had told Plager he ought not to sell th|em 
and, over objection and exception, that he had told 
Plager ‘‘you people are not treating Mrs. Jaques 
right and if she ever brings suit I will testify agaihst 
vou.” 


I 

I 
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And as a witness in rebuttal (p. 149) that he had 
made many appraisals for the company and no one 
had questioned his appraisals and the company had 
never lost a cent on account of his appraisals. On 
cross-examination he testified lie had never made anv 
loans on furniture for the company or Mr. Karrick. 

Robert Rosenberg testified that lie and his father, 
the father having died he said about two weeks 
before the trial (p. 142), had bought and sold second¬ 
hand goods both individually and as partners over 
a period of 23 years. The matter had occurred some¬ 
time ago but as he recalled, Plager had wanted wit¬ 
ness to make a bid on some goods in an upstairs 
room in the Fidelity Storage Company where you 
could see all the goods except some things that were 
in boxes, barrels or trunks, saying that lie, Plager, 
had made a loan on the goods (pp. 142-3). 

“Witness saw that some of the furniture was quite 
good. Witness went over every item of goods that 
he saw and made a mark against each of the things 
that he could see and then made an estimate based 
on supposing that the general character of the goods 
in boxes and barrels would be about like the goods 
he saw, though he gave very little value to these. 
Witness thought after going over them all and 


checking up that witness could see where he could 
get $500 out of the goods on a quick sale, and bid 
$500. Plager refused to take this amount saying to 
witness that would not let him out whole and that he 
already had more than that amount in the goods. 
Witness refused to bid any higher” (p. 143). 

A very short time after this, two or three days, 
Plager told witness the boxes, barrels and trunks 
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had been opened up, that the goods were all on dis¬ 
play and thought witness might go higher (p. 14§). 
“Witness went over the goods again, checking |up 
each item and told Plager he would raise his bid 
to $525 but would not go any higher. Plager had 
asked him to put it in writing and a letter was pre¬ 
pared and witness signed it.” 

Witness thought the fair and reasonable valuq of 
the goods was what he had offered. If they had been 
worth more he would have bid more; it was awful 
hard to say what goods were worth. 

Witness had been making such offers all his life 
and counted upon making a profit and generally did 
so but sometimes not. He did not remember seeing 
any silverware and did not remember seeing ^ny 
books or rugs. It was a general lot of household 
furniture. 

Resale by Plager After He Becomes as He Believes 
Lawful Owner of Mrs. Jaques’ Goods. 

i 

I 

j 

It has just been shown that after Plager became 
lawful owner and opened up the goods to full dis¬ 
play he again endeavored to sell to second-hand inen 
in bulk and obtained from Robert Rosenberg, the 
highest bidder, an offer of $525. Plager rejected 
it and then endeavored to sell Mrs. Jaques’ goods 
in detail. 

He took some of the chairs in an automobile and 
endeavored to sell to suburban tea houses (p. 136) 
but offers were so low he could not accept tlfem. 
He made up his mind he would try to sell by auction 
as he knew such sales would take place as the Christ¬ 
mas season was approaching. He learned a catalog 


i 
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sale was to be made at Sloan's auction rooms of 
goods belonging to the late Senator Lodge of Massa¬ 
chusetts and thought that would be a good time to 
sell the Jaques goods as a better price can be ob¬ 
tained at a catalog sale, especially where articles are 
put in with goods belonging to a well-known person, 
though a higher commission is charged (p. 136). 
The storage company had goods of a man named 
Moore and upon Mr. Karrick getting the Sloan Com¬ 
pany to agree to sell the Moore goods witness en¬ 
deavored to have Mr. Emmons of the Sloan Com¬ 
pany sell everything he, Plager, had bought. Mr. 
Emmons refused to sell all of them in that way but 
agreed to take certain pieces and they were marked 
and sent down and put in the catalog sale. 

Witness attended this sale, had a duplicate copy 
of tlie warehouse receipt and as the Jaques articles 
were sold at Sloan's witness marked them and the 
amount for which they were sold. The Sloans kept 
a record and forwarded a statement and then wit¬ 
ness and Mr. Karrick went over the statement sub¬ 
mitted by Sloan's and marked each article and the 
amount as to whether it belonged to Moore or was 
part of the Jaques property. This statement of 
Sloan's was put in evidence (p. 137-8). 

The Jaques goods brought $751.50 and a settle¬ 
ment was made between himself and Mr. Karrick 
for the storage company promptly upon receipt of 
the Sloan statement. 

Mr. Emmons would not take any of the pictures. 
There was a picture dealer named Frank who was 
a painter and frequently came in to pick up bar¬ 
gains in pictures or frames. Mr. Frank came in and 
offered $25 for all the pictures and frames. Witness 
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asked $50 (p. 139) and they were finally sold to 
Frank for $35. Placer sold to James L. Karrick 
three small articles for $12.50 after Mr. Karrick 
refused to take them all at what witness had injthem. 

Witness tried to sell tlie balance and finally sold 
to the father of Robert Rosenberg for $175 <ill the 
remaining things. The result was that after paying 
storage charges, teaming to Sloan’s and services of 
the men who unpacked and displayed the goods and 
moved them, the storage company charging witness 
the same price as they would do anyone else, witness 
received a net amount of $766.50. 

James L. Karrick testified that Plager was 
charged the usual price of $1.25 an hour for the men 
engaged in putting the goods on display. Witness 
had taken a fancy to a bird with a broken wing and 
two other articles and bought them from Plager for 
$12.50 but declined to buy the whole goods at what 
they stood Plager. There were some china sks he 

i 

would have liked to own if they had been complete 
(p. 121). Witness saw the trunk containing Silver¬ 
ware when it was opened up but it turned outi there 
was no solid silver, it was all poorly plated ware of 
an old pattern and no complete sets of anything. 
Witness knew that Plager had sold some pictures 
to a Mr. Frank (p. 122) and that the elder Rosen¬ 
berg bought for $175 everything else except; what 
was sent to Sloan’s auction rooms. 

Some time after the sale to Plager, Mr. Emmons 
of Sloan’s auction rooms saw witness about k sale 
of some goods of a Mr. Moore which were of better 
than usual quality (p. 122). Witness asked Emmons 
to sell the goods in a. catalog sale that Emmons had 
told him, Karrick, Sloan was going to make before 
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Christmas. The sale was of goods of a prominent 
man who had died. Plager was present and asked 
Emmons about selling the Jaques goods. Emmons 
said he could get a better price for the Fidelity goods 
and for those he picked out of the Jaques goods if in¬ 
cluded in the catalog sale. Witness recalled he 
would not take the china and other things. A cata¬ 
log sale charge was 18 or 20 per cent and an ordi¬ 
nary sale commission 12 per cent. 

James M. O’Brien, secretary of Sloan & Company, 
Auctioneers, testified that at the catalog sale of ef¬ 
fects of the late Senator Lodge there were approxi¬ 
mately two hundred people present at each session 
and identified the exhibit of sales of the goods of 
Moore and the other goods (p. 145). 

C. L. Frank testified that he was an artist and to 
some extent a dealer in pictures and frames and 
acted as a valuation expert for the Treasury De¬ 
partment in income tax matters (p. 144). He had 
needed some frames and learned there was a collec¬ 
tion of pictures and frames at the Fidelity Storage. 
Plager showed him them and stated he had bought 
them of some woman who had goods stored. The 
pictures had no value to witness but he did think 
he could use the frames and offered Plager $25 for 
everything. Plager asked $50 and they compromised 
on $35. There were no Corots, Rembrandts or any¬ 
thing of value or salable (pp. 144-5). 

The figures show (pp. 139-40) Plager received 
from all four sales $983, had expenses of $303, of 
which Sloan got $137.07, and that Plager’s net was 
$679.43, and there was owing him including interest 
calculated at 90 days $609. 
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Mrs. Jaques Returns to Washington and Makes a 
Scene—Her Rugs Sold by Marshal. 

i 

Mrs. Jaques returned to Washington in May,j 1926. 
She had meanwhile paid no attention to her detit due 
Plager nor her storage charges and other itemjs due 
the storage company. She learned her goods under 
her warehouse receipt had been sold and her| rugs 
under a separate receipt seized by the Marshal had 
been attached in the storage company and sold un¬ 
der a judgment for debt due Brentano. 

James L. Harriet's testimony is he told her (p. 
123) Plager had bought her furniture undeir the 

i 

note and warehouse receipt and had sold it! later 
and that she must see Plager about it and that 
Plager was then at the Traymore garage where he 
was manager. Her talk was loud and caused ja dis¬ 
turbance in the office, where she was loud and abu¬ 
sive every time she came in later and he would not 
see her. When Mr. Munter wrote the first letter all 
officers knowing anvthing about the matter wei*e out 
of the cit y and their assistant secretary finding! there 
was an attachment of rugs wrote Munter and| later 
the officers invited Mr. Munter to call but he jnever 
did (p. 124). All ledger sheets, accounts, warehouse 
receipts and papers as to each customer were kept 
in loose leaves in separate jackets and were turned 
over to Plager and Plager took them to the Trav- 
more garage and they had no papers but what had 
been produced (p. 127). 

Plager testified he personally kept no accounts. 
He had a desk in the Traymore garage but none at 
the Fidelity (p. 128). He was told Mrs. Jaques had 
made a scene at the Fidelity and all the papers, or 

I 
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what was supposed to be all the papers, in the 
Jaques case were put into a folder and given 
the Jaques case were put into a folder and given 
him (p. 140). Mrs. Jaques saw him at the Traymore 
and he told her there was nothing coming to her, 
that he had sold her goods under her notes and ware¬ 
house receipt. She had called him a crook and raised 
the mischief wherever she met him, in the warehouse, 
the garage, on the street, or on street cars. She 
never asked for an itemized account and he never 


refused an accounting and did not make an account. 
He had turned over all papers in his desk at the 
garage to counsel (p. 141). 

Mrs. Jaques 9 testimony was that she had been told 
bv Mr. Karrick thev had nothing there for her 
(p. 62), to see Plager at a garage and that all she 
could get from Plager was that he told her one time 
he had bought in her goods and sold them. 

The evidence as to the rugs shows thev had been 
stored under a separate warehouse receipt (p. 146), 
seized by the Marshal prior to November 17, 1925, 
and directed to be cleaned and put in moth-proof 
storage, that later they had been sold by auction 
under an attachment, bills from the storage company 
sent the Marshal but lost by him, that they brought 
$261.75 of which $120.56 was paid to the storage com¬ 


pany for its charges and $109.62 to Brentano’s at¬ 
torney to apply on its judgment. The lower court 
first rendered a decree against defendants for the 
rugs but later reversed its action as it did its finding 


Mrs. Jaques on November first had written Hall she 
would return to Washington very shortly and attend 


to the loan. 
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Assignments of Error Relied on Upon Appeal. 

i 

i 

Appellants on their appeal rely upon their assign¬ 
ments of error Nos. 1 to 19, inclusive, No. 1 being 
all embracive of the other 18. The 19 assignments 
(trans. rec. p. 47-8) all go to the one essential matter, 
namely, that appellee’s bill should have been dis¬ 
missed inasmuch as Plager under the terips of the 
collateral note to him and assignment to him of the 
warehouse receipt by appellee and the failure of 
appellee, when notified, to curtail her notd and pay 
accumulating charges on her goods had the lawful 
right to sell appellee’s goods without any or further 
notice to her, and only exercised his lawful: rights in 
making the sale to himself. There was noj evidence 
of fraud. Appellants’ brief, while relying on each 
assignment Nos. 1 to 19, does not point out by num¬ 
ber each specific error but in its statement of facts 
and argument does, by page reference to the record 
or the authorities, cover each of the 19 assignments 
of error. 

Assignments of error 25 to 28 (rec. p. 56) go spe¬ 
cifically to erroneous admission of testimony by wit¬ 
ness Hall and are separately referred to and relied 
on in the brief. 
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Argument. 

The proof shows promissory collateral notes vol¬ 
untarily signed with full knowledge of their contents 
imparted by the writings and orally and payment 
made to and written account stated left with Mrs. 
Jaques. Likewise full knowledge in writing and 
orally imparted of the assignment to Plager as the 
payee of the collateral notes and that a 10 per cent 
curtail would he required on maturity. Mrs. Jaques’ 
own writings show her experience with warehouse 
receipts, the shipment and insurance of goods and 
even of demurrage charges and that she wished !to 
keep creditors ignorant of her address—all not long 
before the transaction here in question. Likewise 
that as a witness she knew enough to fence with 
counsel when counsel sought to get to the origin of 
all her property here in question by probing as jto 
the will entitling herself and her sons to the prop¬ 
erty and when the court records were produced to 
deny that title to any of the property sued for was 
in her sons. Also that she would deny her signature 
and writings where it would benefit her case as she 
thought and recant when her counsel said the denials 
would not hold water as the signatures were too 
manifestly hers as shown by her letter to Hall. 
What she did not know was that Hall had turned 
over and appellants still possessed her fatal letter 
to Hall that caused sale of her goods. The fafets 
establish incontrovertiblv that Hall thought her com¬ 
petent for him to deal with and he was the one stor¬ 
age party who had had dealings with her and who, 
if he had chosen, could have made the advance for 
her and retained a lien on her goods until repaid if 
there was no doubt as to the goods unquestionably 
paying out if she did not. 


i 

i 
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What did the collateral note? provide? Their 
terms are clear, plain, definite. They gave Plager 
on default the right to sell at public or private sale, 
without reference or notice to Mrs. Jaques and that 
at any sale he might be the purchaser and acquire a 
good title. 

The trial court at the outset thought such con¬ 
tracts of doubtful validity and apparently so con¬ 
tinued to the end and at least in sympathy with 
and hopeful there would be some such pronounce¬ 
ment even when appellant’s counsel stated the mat¬ 
ter was definitely determined otherwise bv the Su- 
preme Court, to which all must bow. 

The former justices of this court thought such 
powers invalid and in Ohio Xat. Bank vs. Central 
Cons. Co., 17 App. 1). C. 524, decided prior to the 
Supreme Court settling the matter in obiter dictum 
by Justice Morris, said: 

“The provision (in the contract and note) 
that, upon demand made for the payment of 
the note and failure of immediate compliance, 
the bank might sell the securities either at 
public or private sale, at the stock exchange 
or at its own bank, without notice of any kind 
of the time or place or manner of sale, and 
might itself become the purchaser, is of so 
shocking a character, so pregnant with the 
possibility of fraud and dishonesty, that a 
court of equity might well declare it to be 
absolutely null and void as against public 
policy.” 

We are not, however, dealing with sympathies as 
between creditor and debtor but with the higher 
public policy that underlies more and more with time 
the opinions of the Supreme Court that the highest 
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public policy of a commercial nation is that persons 
shall be bound bv their contracts and if thevido not 

* * i 

like them should not make them, and, having made 
them should not be permitted when the shoe pinches 
to evade or avoid them. 

Or, as said by now Chief Justice Hughes in Santa 
Fe etc. Co. vs. Grant Bros. Cons. Co., 228: U. S. 
177-88: | 

. i 

“The parties, then, were free to malje their 
own bargain as to this transportation and the 
liability which should attach to it. There is 
no rule of public policy which denies effect to 
their expressed intention but, on the contrary, 
as the matter lies within the range jof per¬ 
missible agreement, the highest public! policy 
is found in the enforcement of the Contract 
which was actually made.” 

See also Carnegie Steel Co. vs. U. S., 240 U; S. 156. 

The Supreme Court not long after the Ohio 
National Bank case, supra, settled and it is now 
established that by contract parties may selljat pub¬ 
lic or private sale and without notice and i become 
the purchaser and that such contract is not contrary 
to public policy 

In Hiscock vs. Varick Bank, 206 U. S. 28-38, it 
is held: 

i 

“The collateral notes gave an absolute 
power of sale coupled with an interest. The 
bank had both title and possession 1 of the 
policies (Note: As Plager title to and posses¬ 
sion of the warehouse receipt). It had a valid 
debt. It could, therefore, make a sale under 
the power granted, and transfer title in its 
own name. In the absence of fr^ud, the 
pledgee may buy at his own sale held; without 


i 
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notice or demand or advertisement, when 

power so to do is expressly granted by the 

pledgor' 1 (Note: Plager gave notice he would 

1 sell and demanded onlv a reasonable curtail 

»■ 

and was met bv an evasive letter to Hall 

S' 

vague and indefinite as to paying interest, 
• storage charges or principal and shifting an 
1 unlimited burden on Plager or enforcement of 
his rights). 

P. 39. 


“Doubtless the pledgee cannot avail him¬ 
self of his authority, however unlimited, to 
sacrifice the property wantonly, or to pur¬ 
chase it himself at a valuation so inadequate 
as to suggest a fraudulent purpose. If the 
valuation in this case was unfair the burden 
was on the trustee to prove the fact. ” 

“The trustee did not offer to prove that 
others were prepared to purchase and might 
have done so but for want of information, or 
that the policies had a greater value than 
was realized at the sale, or that he was pre¬ 
pared to redeem the pledge for the benefit of 
the estate, nor did he offer to do so. There 
was nothing in the evidence tending to show 
a wanton sacrifice or an intention to buy in 
at so inadequate a price as to justify the 
inference of a fraudulent purpose.’’ 

Is there any evidence in this case of a wanton 
sacrifice or a purchase by Plager at a price so in¬ 
adequate as to suggest a fraudulent purpose or that 
others were prepared to buy at a higher figure and 
were prevented? On the contrary the evidence all 
negatives the exceptions suggested by the Supreme 
Court to the general rule. 

Mrs. Jaques testified to enormous values but her 
evidence obviously was not credible and was not 
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believed as stated by the trial judge and was|dis- 

i 

proved by the records of the probate county court 
of New Hampshire and those records included! far 
more goods than were sold and as to goods sold they 
obviously were of lesser value after being knocked 
about in many movings and use than when appraised 
in New Hampshire. Hall’s testimony cannot be 
taken to establish anv buving in at a grosslv inade- 
quate price, nor indeed was it properly admissible 

i 

at all as testimony of an expert. His own evidence 
(pp. 94-5) is that he really was basing his opinion on 
his knowledge of former storings and the repord 
clearly shows Mrs. Jaques and her sons had taken 
out. meanwhile and sold or transported a large part 
of the former goods and Hall says (x>. 95): 

“Ho had not examined the furniture or 
goods carefullv. Thev had been stored before 
and from what he saw he thought the goods 
in question were about half the amount that 
had been originally stored.” 

i 

I 

On direct he had testified: 

“ He never went over everything to make an 
itemized list but he saw enough to know that 
it was double the amount of the loan and that 
was always necessary before they made! the 
loan. He really did not have expert knowl¬ 
edge as to what she had. He thought what 
he saw was worth $2,000.” 

i 

i 

i 

The objection and exception of appellant’s counsel 
was well taken and is assignment of error No. 25 
(p. 56) and with assignment No. 27 should be jsus- 
tained as Hall clearly was testifying not from knbwl- 
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edge but guess or speculation. See Carson vs. Iowa 
City Gas Light Co. hereafter quoted. Obviously Hall 
wanted to get his $75 back, also wanted the loan 
made, and did not wish appellee to come back on him. 

The goods were second-hand household goods. The 
evidence of James L. Karrick, Plager and Robert 
Rosenberg, all good experienced judges of second¬ 
hand household effects, shows clearlv there was no 
such gross inadequacy of price as to suggest a fraud¬ 
ulent purpose. And there is the evidence of what 
they actually brought when Plager, using extraor- 

dinarv means as owner to work himself out at a loss 
•/ 

at- considerable expense, delay and effort, was able 

to realize onlv a few hundred dollars more than his 
•» 

bid and than second-hand dealers would pay for the 
goods in bulk. 

This court said in Ruppert vs. McArdle, 42 App. 
D. C. 392, what is very apropos here: 

“An appraisement is prima facie evidence 
of the value of property and may be accepted 
in the absence of better evidence of its market 
value, but a fair sale is the best evidence of 
the market value of the property sold.” 

4 

> 

It needs no argument that Plager supposing him¬ 
self owner made fair sales and got his best possible 
prices. 

"Was there anv evidence of a wanton sacrifice? 
Plager ’s letters show he did not want the property, 
was not harsh but wanted only a 10 per cent curtail 
and the necessary expenses of stored goods for the 
period of his loan paid. These were eating up his 
margin. "What did appellant write Hall: 
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“The storage I understand has been paid 
until November. Mv son to whom it has been 
given as his rightful one-third underj his 
father’s will is in China, but T believe i will 
be leaving soon for the United States, when 
1 hope I can get in touch with him and asl you 
know’ I have always played fair with voui and 
am sure he will do—the same.” 


The letter further said she w*as down and out finan¬ 
cially, and plainly she, the maker of the note, could 
Tiot be depended upon. Hall, her friend, did not un¬ 
dertake to come to the rescue. Creditors were 
threatening attachments and expense. There is here 
no room for application of the Supreme Court ’s isug- 
gested exception in case of wanton sacrifice by the 
secured creditor. Plager did not want the property. 

He wanted the monev due him and no second-hand 

* 

dealer would take the goods and relieve him from 
loss, before or after the goods were put on display 
and before or after sale to Plager. 

It is clear that with creditors threatening attach¬ 
ments, it was no case for advertisement and public 
sale, nor would such probably have aided Jdrs. 
Jaques though such would have added to Plager’s 
expense and worry. There is no scintilla of evidence 
or suggestion anyone wras prevented from buying 
or wras prepared to buy at a higher figure. 


What did Plager do except to avail himself of his 
contract rights and can it be said in standing on his 
contract rights, especially after notice to Mrs. 
Jaques, that he w r as legally w’rong and to be pun¬ 


ished? 

In Hiscock vs. Varick Bank, supra, the Supreme 
Court said: 
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“We are at a loss to understand how fraud¬ 
ulent conduct can justly be imputed to a 
pledgee when it appears that whatever was 
done in executing the power of sale was done 
in full compliance w’ith the terms of the 
pledge, and when there is no evidence that any 
unconscionable advantage was taken of the 
pledgor or his creditors.” 

The trial justice has found that the loan to Mrs. 
Jaques was in effect really by the Fidelity Storage 
Company, and appears to have thought this should 
make some difference. It is submitted there is no 
such evidence as matter of fact, and that as matter 
of law it would make no difference if it were the 
fact. The action is not for breach bv a bailor of 
goods of a contract of bailment. Its foundation is 
breach by appellee of a collateral loan promissory 
note contract. 

In Metropolitan Loan & Trust Co. vs. Schafer, 
44 App. D. C. 370, this Court said: 

“It is, however, contended that the holders 

of the notes could not become purchasers of 

the collateral. The holders of the notes did 

not purchase the bonds at the sale; they were 

bid in by Masters. But assuming, as may be 

inferred, that Masters was acting as the 

agent of the payees and holders of the notes, 

by the terms of the collateral agreement the 

holders of the notes, in case of default, were 

not onlv authorized to sell the collateral but 
* 

to become purchasers of it. This was a per¬ 
fectly legal and enforceable agreement. It 
is therefore a matter of no importance that 
Masters purchased the bonds either as agent 
or as an officer of appellant trust company 
and of the National Investment Company, 
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since he only did what the holders of the notes 
could have done themselves.” 

But as matter of fact as the evidence shows Plager 
was in truth and in fact the lender and Mrs. Jaques 
so was told and knew also by the papers and being 
indifferent who was the lender so she got the money 
and having gotten the money is estopped now to 
claim when it suits her purpose to assert Plhger 
was not the lender. She was in no wise prejudiced. 
The right existed to sell upon her default at matu¬ 
rity whether Plager was principal or agent. 

As matter of fact he was principal. For reasons 
of his own he, having money, was willing to lend it 
at 6 per cent if it seemed perfectly safe. That by 
incidentally helping the storage business through his 
lending he was also presumably influencing his I em¬ 
ployer, James L. Karrick, favorably to himself and 
that he was intimately associated with Mr. Karrick 
is no reason for indulging a presumption or infer¬ 
ence it was not Plager’s own money. The testimony 
of David B. Karrick, who made the loan, and of 
Plager is unequivocal it was Plager’s money ; of 
James L. Karrick that he refused to take overj the 
goods and relieve Plager and of Mrs. Banta [that 
sche informed Mrs. Jaques, as had David Karrick, 
that the lender was Plager, though it is legally im¬ 
material who was. i 

i 

I 

j 

Uncontradicted testimony of witnesses not inher¬ 
ently beyond credence can not be disregarded by 
courts. 

i 

I 

Kansas City R. R. Co. vs. H. H. Albers Co., 
223 U. S. 596; 
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Schlemmer vs. Buffalo R. & P. R. R., 205 
IT. S. 9; 

U. S. vs. McCoy, 193 U. S. 598; 

Diaz vs. U. S., 223 U. S. 500. 

Howland vs. Blake, 97 U. S. 624: 

“To overcome the strong presumption aris¬ 
ing from the terms of a written instrument the 
testimony must be entirely plain and con¬ 
vincing beyond reasonable controversy. ” 

As to suggestion made below that the Court 
should, there being no proof to support it, presume 
there was a conspiracy to defraud between the Kar- 
ricks and Plager and that Plager was not the lender 
(though the note would have been equally as lawful 
if either of the Karrioks or the storage company 
was the lender) or should base a decree on inability 
to find absolutely all records of an immense storage 
business after this lapse of time, and because of 
sympathy with an extravagant woman who has run 
through her estate and been disappointed in her son, 
it suffices to say this would end judicial inquiry and 
leave suspicion and guess and prejudice as legal 
arbiters. 

No successful business could have been built up 
over a long term of years on the basis of such 
conduct and that the Karricks and the Fidelity 
Company were schemers seeking to appropriate to 
themselves appellee’s effects. 

As to the finding of fact by the trial court (p. 40) 
that in making the private sale to Plager the parties 
expressly refrained from taking steps to get the 
highest price which could be obtained for the goods 
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and that Plager intentionally failed to give notice 
to any of them of the intended sale and so conducted 
that sale that they could not be present and bid on 
the property, counsel submit the finding is unwar¬ 
ranted by the evidence as matter of fact and that 
as matter of law there was no duty in Plager under 
the collateral note contract to give any noticb of 
the intended sale or to conduct a sale so second-hand 
dealers would be present. As to the fact thebe is 
no more warrant in the evidence for the finding tihan 
there was in the Court finding that Mrs. Jaques’ 
letter when it made its statement as to her hope of 
paying on her son’s hoped-for return from China 
was a letter which (p. 26) “explained that she was 
unable to send any money at that time, and asked 
the company to await her return to Washington, 
which would occur shortly.” The letetr saia no 
such thing by any conceivable construction. Her 
return was in May, 1926. Nor is there anything but 
baseless presumption and assumption in the state¬ 
ment Plager expressly refrained from trying to get 
the highest price or failed intentionally to give | sec¬ 
ond-hand dealers notice of the sale. 

That he could not advertise sale of Mrs. Jaques’ 
goods under a collateral note is obvious since it 
would bring down on him her threatening creditors 
and only add to his expense at no benefit to Jdrs. 
Jaques. The testimony is direct, clear and uhcon- 
tradicted he sought the second-hand dealers, showed 
them the goods privately and got their best offers. 

As a matter of business the purpose of a private 
sale authority conferred in a note is to prevent com¬ 
plications and possible expense and litigation With 
others. It presupposes and is bottomed on a right 
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to sell without notice either to the notemaker or to 
others. 

McDowell vs. Chicago Steel Works, 124 Ill. 491-99, 
was a case of pledge of steel works stock with the 
company treasurer as pledgee and trustee. The 
Court said: 

44 By an instrument in writing he trans¬ 
ferred and assigned his interest to the treas¬ 
urer of the company and authorized him in 
case of default for 30 days to sell at public 
or private sale at his discretion. If in the 
exercise of such discretion the treasurer had 
made a private sale, notice to appellant of 
the time and place of such sale would not only 

have been unnecessary but would have been 

• 

an idle form. The power to make a private 
sale necessarily dispensed with the duty of 
giving notice and the obligation of giving no¬ 
tice was equally removed when the discretion 
of making the sale either public or private 
was conferred upon the treasurer. * * * 

Where property was pledged to secure a debt 
without any special contract as to notice the 
pledgor was entitled to notice of the time and 
place of the sale to enable him to procure 
buyers and enhance the price. But the ap¬ 
pellant yielded his rights in this regard when 
lie bestowed the discretion to make a private 
sale because such sale might be made at a 
price fixed in advance by the company and 
without competition among bidders.” 

In Jeanne’s Appeal, 116 Penna. St. 573-83-85, the 
Court held the payee could sell at private sale with¬ 
out notice to anyone as the contract was plain and 
clear and gave, as in the instant case, such author¬ 
ity and, said the Court, there was nothing illegal 
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about the contract. See also Williams vs. XJ. S. 
Trust Co., 133 N. Y. 660. j 

The very language ‘‘private sale 1 ' means| sale 
without notice to anyone and without advertising, 
published or otherwise, of time or place of isale. 
As said in Words and Phrases and in Barcellb vs. 
Hapgood, 118 N. C. 712-25: j 

i 

| 

“A private sale is a sale without adver¬ 
tisement and public outcry.” 

In Union Trust Co. vs. Harinvell, 158 Ark. 295, 
it was said: 

“A pledgor may by agreement waive njotice 
and authorize a private sale. A privatej sale 
is not one made by public auction but by pri¬ 
vate negotiation and is always voluntary!” 

j 

Chouteau vs. Allen, 70 Mo. 290: 

i 

“The rule that the pledgee cannot buy at 
his own sale of the pledged property may be 
waived by express agreement of the parties.” 

The notice to be given by the pledgee is npt of 
the time and place of the sale, but of an intention 
to sell, in enforcement of the lien unless the debt 
is paid (Haskins vs. Patterson, 1 Edm. Sel. Cases 
120). Mrs. Jaques was given this, with a new!note 
for $450 and a request for a check in curtail and 
prepayment of charges about to become due. 

In Harris vs. Thomas, 37 Ill. App. 517, the Court 
sustained a sale under an overdue note to the deal¬ 
er’s clerk, saying that no notice of time or place of 
sale was necessary where there was a pledge of 
diamond earrings authorizing sale without notibe or 
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demand and at public or private sale and where 
after a private sale without a demand for payment 
of the overdue note the dealer’s clerk bought in the 
earrings. 

Mechem on Sales, Sections 8-10, says a private 
sale is one made by private negotiation, is always 
voluntarv and is made under the authoritv of the 
owner of the goods, who lias voluntarily assented 
thereto. 

It is admitted of course that in case of sale under 
a pledge fraud will vitiate the sale no matter how 
clear and express the agreement, as fraud vitiates 
everything. But there is no fraud in the instant 
case, simply an assertion of rights and self-protec¬ 
tion against loss and continuing expense. The 
learned trial justice sought to bring the instant case 
within what was a fraud case in this court. But the 
case is elearlv distinguishable on the facts and not 
applicable. 

This case, Ohio Nat. Bank vs. Central Cons. Co., 
17 App. I). C. 524, was a case where, after an under¬ 
standing (p. 532) that “the bank would send its 
vice-president and another director to Tennessee to 
collect the amount of the certificates,” the bank 
immediately took over the certificates at less than 
their face value as represented by money in court 
and then, all within five days, sent its vice-president 
and director (p. 533) to Tennessee and collected face 
value of the certificates and the whole record showed 
the bank officials schemed together knowing the cer¬ 
tificates were worth their face immediately and 
easily and early collectible, took in the certificates at 
less than their known value and enriched themselves 
by collecting full value almost immediately. 
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To avoid the effect of her own acts, appellee sought 
to claim she did not know what she was doing! and 
did not read the papers she signed. The record 
refutes this, -shows she had the papers and that they 
were each explained to her before she signed, j 

Plaintiff cannot obliterate the force of the papers 
she signed by claiming she did not read or know 
what she was signing, Upton vs. Tribilcock, 91 U. S. 
45, that | 

“ a contracting party must stand by the words 
of his contract, even if he does not read! it.” 

i 

Or, as said in Stern vs. Moneyweight Scale! Co., 
42 App. D. C. 162, 

“It. is as much the duty of a person who 
cannot read the language in which a contract 
is written to have some one read it to him 
before he signs it as it is the duty of one who 
can read to peruse it himself before signing 
it.” | 

Ogilvie vs. Knox Ins. Co., 22 Howard 380: ! 

| 

“Those who seek to set aside their written 
contracts by proving loose conversations 
should be held to make out a clear casej and 
when they charge others with fraud, itheir 
own conduct and acts should be consistent 
with such an hypothesis.” 

In fraud civil cases the rule is as laid down iii the 
recent well considered case by the Maryland Court 
of Appeals, 156 Atl. 847, that in civil eases where 

i 

fraud is imputed something more than a mere! pre- 

i 

ponderance of evidence is necessary. The Federal 
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rule is the evidence must be clear and convincing 
and there is in the instant case no evidence of fraud 
but mere attempted suspicion and presumption. 

Because it is a fraud case and appellants feel in¬ 
justice done them and that Plager only acted within 
his legal rights and then only where appellee’s own 
conduct and writing made protection of himself 
necessary, counsel crave the court’s indulgence in 
citation of a few applicable cases. 

Carson vs. Iowa City Gas Light Co., 80 Iowa 638: 

One Graves, president of the gas company, made a 
note and pledged gaslight stock which provided inter 
alia, that on failure to meet a call the pledgor bank 
might sell 

“at any brokers board or at public or private 
sale, at the option of said bank or its assigns 
and with the right to be purchasers them¬ 
selves at such brokers board or public sale, 
on the non-performance of this promise, or 
the non-payment of any of the liabilities above 
mentioned, or at any time or times thereafter, 
without advertisement or notice” (p. 640). 

The bank made demand for payment (p. 644) and 
for several weeks before purchase on December 22, 
1888, by Carson, had been urging Graves to make a 
settlement or payment of the note, which had become 
due in May. It sent an agent to Iowa City to inquire 
as to the value of the gas stock. It unsuccessfully 
offered Graves to take $20,000 in full payment of the 
$30,000 and interest due. 

There was a rivalry between the gas company and 
an electric light company of the town and when 
Carson, of the electric light company, learned of the 
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overdue pledge, he went to the bank and bought the 
gas stock for $7,000. 

On -suit it was “claimed that no notice was given 
by the bank to Graves that a sale of the stock \yould 
be made.” “This,” said the court, “was not peces- 
sary, because the written pledge expressly waives 
notice. It is urged that this does not mean riotice 
to Graves, but public notice. A mere reading Of the 
writing is a sufficient answer to this objection” 
(p. 645). _ | 

The court said that at common law a sale ojf the 

j 

pledge must be at public auction, 

“but, where the parties stipulate in the jwrit- 
ing making the pledge that the sale may be 
private, without notice, and without demand, 
a sale made in the manner provided fOr by 
the contract is valid. See Jones, Pledge*}, sec. 
602-15.” | 

As to the claim the sale was void because for a 
grossly inadequate sum and that there was evidence 
the stock was of a value of thirty thousand dollars 
or more, the court said there was also evidende the 
stock, which was common stock, “had no market 

. i 

value” and that the gas company had made ail un- 
remunerative contract with the city 

“Whether it had any real, actual, substan¬ 
tial value, no man could tell. Any estimate as 
to its value was purely speculative.” 

j 

Obviously value of second-hand goods is purely 
speculative. 

Colonial Trust Co. vs. Central Trust Co.} 243 
Penna. 268: 


! 
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One Wood, Oct. 13,1909, gave to the Central Trust 
Co. his demand note for $1500 secured by 100 shares 
of brewing company stock. The note gave authority 
to call for additional security should market value 
of the collateral decline or on failure to respond to 
a call for payment of the note. In either event 

“this obligation shall be deemed to be due 
and payable without demand or notice, with 
full power and authority to the said holder 
to sell, assign and deliver the whole or any part 
of said security at any Brokers’ Board, public 
or private sale, at the option of the holder, on 
the nonperformance of this promise, or of the 
terms hereof, at any time hereafter, without 
demand, advertisement or notice, with the 
right to the holder of becoming the purchaser 
and absolute owner thereof.” 

On Nov. 13, 1909, Wood borrowed $10,000 on a 
similar collateral note secured by five shares of 
Westinghouse Electric seconds, 25 shares of the 
brewing company common stock, 40 shares of West¬ 
inghouse Machine Co. stock, 25 shares of Crucible 
Steel preferred, 100 shares of Crucible Steel com¬ 
mon, 5 shares of National Fireymoofing common, 65 
shares of Sewer Pipe stock and 1 Pittsburgh & Alle¬ 
gheny Telephone Co. $1000 bond. 

The Central Trust Company when it made the 
loans had no knowledge Wood was not the legal 
owner of the securities. Wood by various payments 
reduced the larger note to $6300 and paid $20 inter¬ 
est. on the smaller $1500 note. 

January 14, 1910, the Central Trust Company 
treasurer went to Woods’ office to demand payment 
of the notes but finding no one in put a notice 
through the office letter hole. Then he went to the 
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Colonial Trust Co. and presented the notes to its 
trust officer for payment. Being informed the Colo¬ 
nial Trust Co. ‘‘did not have the funds with which 

! 

to pay the notes, the treasurer said that its collat¬ 
eral would have to be sold but did not at that! time 

i 

designate any time of sale.” That afternooja be¬ 
tween 3 and 4 o’clock the treasurer telephoned the 
trust officer of the Colonial Company the collateral 
would be sold at the Central Company’s office at 9:30 
the next dav, to which the Colonial’s trust officer 
objected the time was too short, whereupon the! Cen¬ 
tral Company at 4 o’clock sent a written notice of 
sale which was not received until about 9 o’clock 
the next day. In a lengthy opinion the Court upheld 
Ihe sale covering the questions here involved in favor 


of appellants. 

Bush vs. Adams, 165 Fed. 802: j 

Demurrer to a bill in equity to set aside a sale 
of collateral and to enjoin a suit at law to recover 
the difference between the amount realized at the 
sale and the amount due according to their face of 
the promissory notes secured by the sold collateral. 

The Western Maryland Railroad, April 1,11907, 
gave to Adams, the agent of the Deutsche Batik, its 
40 promissory notes and secured same by itfj first 
mortgage bonds aggregating $4,000,000 par value, 
the notes apparently totalling $3,OCX),000. The notes 
gave authority in event of failure to pay withiti one 
year or in case of insolvency or bankruptcy of the 
railroad to sell “the whole or any part thereof (the 
collateral) at any broker’s board, or at public or 
private sale, at the option of the holder” and with¬ 
out notice of intention to sell, or of the time or place 
of sale and without demand of payment” of the 


i 
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notes, and gave the holder the right to become the 
purchaser of any or all of the collateral. 

After a number of fruitless conferences regarding 
the notes and their approaching maturity, Adams, 
on Feb. 17, 1908, wrote the railroad company the 
Deutsche Bank would not renew the notes and that 
they must be paid at maturity. 

Thereupon on March 5, 1908, the railroad com¬ 
pany took court proceedings that resulted in its pres¬ 
ident, Bush, being appointed receiver, and gave 
notice to the public and to Adams of formation of 
a protective committee and that application would 
be made to the court for an order for payment of 
the interest due April 1, 1908. 

The bill alleged Adams favored the policy adopted 
and that it was not until after assurance given 
Adams a petition for authority to pay the interest 
was about to be presented to the court that Adams 
on March 10, 1908 wrote “the peremptory, hasty, 
insufficient and inequitable proceedings” of notify¬ 
ing the company on March 10, 1908, that “unless 
additional securitv or credit could be given before 5 
o’clock that day” that he, Adams, at 12:30 o’clock 
the next day, March 11, would cause the $4,000,000 
of bond collateral to be sold. The bill alleged that 
the sale was made at the time stated and that after 
Adams became the purchaser of 100 bonds at 53 per 
cent of par he claimed an option to take the whole 
4000 bonds at the same price and thereupon the auc¬ 
tioneer knocked all of them down to him. The bill 
alleged the only notice other than the letter was “an 
inadequate and obscure item in an auctioneer’s list 
printed in a newspaper published the morning of the 
sale.” It alleged the bonds had been sold pursuant 
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to a plan to obtain “said bonds at a price far below 
their intrinsic value” and a deficiency judgment and 
preference. 

The opinion of the Court held full and ample notice 
had been given that the notes must be paid at matu¬ 
rity and that the sale to Adams was in accordance 
with the authority conferred, and that, as to the 
method pursued of selling $100,000 of bonds andjthen 
knocking down the total bonds to Adams, there! was 
no demand the bonds all be put up separately nor 
allegation that anyone was prevented from becoming 
a purchaser at a higher price by the mode pursued. 

See a similar case of a party being held to the 
letter of his contract where he was sent notice interest 
was due on promissory notes secured by his insur¬ 
ance policy as collateral, and the insured borrower 
paying no attention to the matter the insurance policy 
was canceled as per the contract, the insured dying 
before the company’s notice the policy had been can¬ 
celed reaching him, Stevens vs. Mutual Life Ins; Co., 
227 N. Y. 524. 

In Manning vs. Shrivel*, 79 Md. 41, the Court held 
it perfectly lawful to buy at one’s own sale if the 
pledgor authorized the pledgee to do so and thdt the 
fact that the pledgee gave directions to bid tip to 
$7.50 a share, which would have let him out whole, 
and then bid in by his agent at $1 a share when no 
other offer was had, did not show the sale! was 
unfair. 

i 

Farmers Nat. Bank vs. Venner, 192 Mass. 531: 

This case has many though not all of the elements 
of the instant case, but the elements not present, 
it is submitted, should not alter the result in the 
pending case. 
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Venner had pledged American Water Company 
of Omaha bonds, the note securing same providing 
the holder on default to meet the promises of Ven¬ 
ner ’s note might sell the collateral 

“in such maner as the holder hereof may 
deem proper, without notice, at any stock ex¬ 
change or at public or private sale, at the 
option of the holder hereof, and with the right 
on the part of the holder hereof to become 
purchaser thereof at such sale." 

Evidence was offered tending to show a demand 
for payment had been presented to Venner and also 
a demand for curtail of his note and not complied 
with. 

Sale was made through a well-known New York 
auction firm whose business was auction sales of 
unlisted securities, but with notice to Venner of time 
and place. The sale was made (p. 534) and the 
bonds bid in 

“for the bank at a price, as to one bond very 
much less, as there was testimony tending to 
show, than other bonds of the same issue were 
sold before or after the sale in question." 

Venner asked a ruling 

“that the relation of the Farmers National 
Bank holding the collateral pledged as secur¬ 
ity for the note declared upon and the mak¬ 
ers of said note was that of trustee and cestui 
que trust; that the Farmers National Bank 
was in dutv bound and has the burden to 
prove that when it sold said collateral to itself 
it paid, and has since accounted to the makers 
of said note for the full value thereof. The 
judge gave the first clause and refused the 
second.’ ’ 
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The Court found notice given Yenner, and; as to 
the price realized said: 

“The fact that the bonds were sold for 
very much less than bonds of the same! issue 
had been sold for previously and were sold 
for subsequently, and the further fact, if such 
was the fact, that Mr. Quinlan, who bid off 
the bonds for the plaint iff bank, was the only 
bidder, do not invalidate the sale. There is 
nothing to show that other bidders wefe not 
present, and mere inadequacy of price Iis not 
of itself sufficient ground for setting aside a 
foreclosure sale. The note expressly pro¬ 
vided that the pledgee might purchase it any 
sale.” 

! 

i 

As to the silver, the record is clear bv documentary 
evidence that the solid silver went to California 
over the railroad insured for $2,000; whether iplain- 
tiff or her son ultimately got it is uncertain though 
from the Hall letter it is reasonable to believe Mrs. 
Jaques’ son came into it. That it ever returned 
East there is no shred of evidence except! Mrs. 
Jaques’ statement, and how unreliable that Iis the 
documents sufficiently show and the testimony dem- 
onstrates. To the driver she named $500 as value 
of silver in a box but to David Karrick when he in¬ 
formed her it should go in vault storage at a higher 
value she stated it was plated and not of valqe and 
in her own handwriting stated the value of the I silver 

i 

at $50. The testimony is that when opened the only 
silver in the box was plated ware. The evidence dis¬ 
closes Sloan sold all of the Jaques goods Slodn was 
willing to put in a catalog sale and it included no 
| silver. The testimony of appellants is clear! there 

i 

I ! 

! 
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was no valuable silverware. Appellee got out a sub- 
pena duces on 9:30 of the last day of the trial to pro 
duce a record at 10 o’clock that was not found (p. 
150). 

As to the rugs, they were seized by a marshal, sold 
and brought only a small sum, and this fact shows 
again Mrs. Jaques’ exaggeration. As to those rugs 
and the sale and distribution of the proceeds, it being 
as to the rugs a proceeding in rem , Mrs. Jaques "was 
in court and cannot now collaterally attack what was 
done. If anyone was injured it was Brentano, and 
he was protected by a good firm of commercial 
lawyers. 

It is respectfully submitted the decree below- 
should be reversed writh costs. 

Respectfully submitted, 

' Ohas. H. Merillat, 

Attorney for Appellants. 
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Fidelity Storage Company, a corporation; David B. 
Karrick, and Harry S. Plager, Appellants, 

vs. 
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Mary A. Jaques, Appellee. 

■ j 

BRIEF FOR APPELLEE. 

I 

i 

j 

I. PRELIMINARY MEMORANDUM ON MOTION 

TO DISMISS. 

I 

Before discussing the facts and the law involved 
in this appeal, counsel for appellee hereby renew their 
motion for a dismissal of the appeal reserved for 
final hearing, on the ground that the record jaffirma- 
tively shows that the decree appealed from is not a 
final decree under the provisions of Title 18, Section 
26, The Code of the District of Columbia (Section 226 
of old Code). The controlling paragraph of!the de¬ 
cree reads as follows (R. 46): 
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“It is further Ordered that this cause be and 

the same is hereby referred to the Auditor to 

fix the amount of the liability of the defendants 

% 

and each of them in accordance with this decree, 
and amended and substituted findings of fact, con¬ 
clusions of law, and opinion of this Court, dated 
June 1G, 1931, and filed in this cause, and the 
costs of this cause to date be and the same hereby 
are adjudged against the defendants hereto and 
each of them, same to be taxed bv the Clerk.” 

This Court has on several occasions dismissed ap¬ 
peals from identical decrees because they were not 
final decrees within the meaning of the statute. See: 

United States ex rel. Philips et al. v. Bailey, 
Justice, 57 App. D. C. 287, and 

King v. Harrington, 35 App. D. C. 111. 

In the Bailey case [supra) there were several defi¬ 
nite findings by the trial court against certain defen¬ 
dants. The last paragraph of the decree referred 
the cause to the auditor to make a report in regard to 
the extent of liability against said defendants, and 
for other purposes in connection with such reference. 
The defendants noted an appeal to this Court and Mr. 
Justice Bailey refused to fix a cost bond on the ground 
that in his opinion the decree was not a final one. 
This Court sustained the action of the trial court in 
the following language, reviewing the important au¬ 
thorities to date: 

“We agree with the opinion of the trial justice 
that the decree is not final, and therefore not ap¬ 
pealable, for it does not dispose of the issues pre¬ 
sented by the pleadings, but reserves various of 
them for subsequent judicial examination and 
decision. Among these is the final accounting, as 
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prayed for in the petition, to ascertain the several 
amounts for which the respective defendants are 
liable. At present no execution can issue against 
any of the defendants, for the record does not dis¬ 
close the amount of the liability of any defen¬ 
dant. The court has entered a partial finding of 
facts and conclusions to serve as a basis in!ascer¬ 
taining such amounts, but no linal determination 
of them has yet been made. 

“We think the case is governed by Keystone 
Iron Co. v. Martin, 132 U. S. 91, 93, 10 S. Ct. 32, 
33 L. Ed. 275, wherein the Supreme Court said: 


“ ‘We think that the decree is not a final de¬ 
cree, and that this court has no jurisdiction of 
the appeal. The decree is not final, because it 
does not dispose of the entire controversy be¬ 
tween the parties. The bill prays only for an 
injunction and an account of the quantity and 
value of the ore taken from the land by tfie de¬ 
fendant. The injunction is granted, but the ac¬ 
count remains to be taken. The case is not one 
where nothing remains to be done by the! court 
below except to execute ministerially its decree. 
In all cases like the one before us this coujrt has 
uniformly held that the decree was not final and 
was not appealable. ’ ” 


“See, also, cases therein cited, and McGourkey 
v. Toledo & 0. C. R. Co., 146 U. S. 536, 13 
S. Ct. 170, 36 L. Ed. 1079; Guarantee Co. p. Me¬ 
chanics' Sav. Bank Co., 173 U. S. 582, 19 IS. Ct. 
551, 43 L. Ed. 818; Simmons Co. v. Grier, 258 
U. S. 82, 42 S. Ct., 196, 66 L. Ed. 475; ting v. 
Harrington, 35 App. D. C. 111.” 


In the King case (supra) this Court had before it 
a very similar situation, and laid down the law as 
follows: 


i 
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“At the threshold of the case lies the ques¬ 
tion whether the decree is a final one. A decree 
may be final in the sense that it may be appealed 
from, though not final in the strict technical 
sense of the term. If it dispose of all questions 
within the pleadings, and nothing remains but to 
adjust an account between the parties in the ex¬ 
ecution of the decree, it is final. Winthrop Iron 
Co, v. Meeker , 109 U. S. 180-184, 27 L. ed. 898- 
900, 3 Sup. Ct. Rep. 111. But if the reference is 
for a judicial purpose, as to state an account 
betweeen the parties, upon which a further de¬ 
cree is to be entered, it is not final. McGourkey 
v, Toledo & 0, C. R. Co ., 146 U. S. 536-545, 36 
L. ed. 1079-1083, 13 Sup. Ct. Rep. 170; and 
cases cited. The present case seems to be of the 
latter character. It will be remembered that the 
order of reference directs the auditor to take 
evidence as to the affairs of the partnership 
(that had been found to exist), and to report the 
same to the court; the cause is continued for that 
purpose. The duties required of the auditor are 
judicial in their nature as well as ministerial. It 
may be that, after the taking of the testimony, 
the question of the partnership may be pre¬ 
sented in a different light. If so, there will be 
nothing to prevent the remodeling of the de¬ 
cree on final entry. The decree differs in this 
respect from that in Winthrop Iron Co. v. 
Meeker , 109 U. S. 180, 27 L. ed. 898, 3 Sup. Ct. 
Rep. Ill, on which appellant relies. The doc¬ 
trine of the Supreme Court of the United States 
as regards the finaltv of decrees is rather more 
strict than formerly. See McGourkey v. Toledo 
& O. C. R. Co., 146 U. S. 536-543, 36 L. ed. 1079- 
1083, 13 Sup. Ct. Rep. 170, and casevs reviewed 
therein. In Gilbert v. Washington Beneficial En¬ 
dowment Asso. 10 App. D. C. 316-334, upon which 
appellant also relies, the decree vacated a con¬ 
veyance under which Gilbert claimed, ordered the 
proceeds of the property in the hands of re- 
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ceivers, before appointed, to be held for the pay¬ 
ment of certain certificate holders of the gjrantor 
in that conveyance, and referred the matter of 
ascertaining said claims and their respective 
priorities, to the auditor. The appellant was 
interested in maintaining the conveyance that 
had been vacated, having no interest whatever 
in the distribution of the proceeds of the property 
after it was taken from him. The court overruled 
a motion to dismiss, saying that, as far as the 
appellant was concerned, the decree was qs final 
as it could be. The appeal was nevertheless dis¬ 
missed in the Supreme Court because the decree 
was not final. 173 U. S. 701, 43 L. ed. 1185, 19 
Sup. Ct. Rep. 877. In obedience to that decision 
and others cited, we are constrained to hojld that 
the decree is not final, and that this court had, 
therefore, no jurisdiction of the cause in its 
present stage. Metzger v. Kelly (present! term) 
34 App. D. C. 548. If there be merit in the case 
of appellant, he will have the benefit of the same 
on appeal from the decree when made final. 

4 ‘The appeal must be dismissed, with costs. It 
is so ordered. Dismissed.” 

i 

i 

The fact that the decree appealed from in the in¬ 
stant case is marked “final decree” does not ipdo facto 
make the decree a final decree. The caption of a 
pleading is no part of the pleading itself. The pur¬ 
pose of the rule limiting general apjjeals to final de¬ 
crees is manifestly to avoid a multiplicity of appeals, 
and to avoid a waste of time and monev. Judging 
from the very large number of the assignments of 
error, it is almost certain that during the taking of 
testimony before the auditor, and subsequent pro¬ 
ceedings, the appellants will again take numerous ex¬ 
ceptions and will again take an appeal to this! Court, 
no matter what the ruling of the trial court might be. 


i 
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We will have, thus, two appeals instead of one. There 
is no reason why all the questions in a case of this 
kind cannot be presented in one appeal. 

The present case falls directly within the King and 
Bailey decisions. The amount and extent of liability 
still remain to be judicially determined, and until that 
is done there is no final decree in the case. 

II. THE FACTS AS ESTABLISHED BY THE EVI¬ 
DENCE AND THE FINDINGS OF THE COURT 
BELOW. 

Without in any wise abandoning our motion to dis¬ 
miss, and expressly reserving each and every benefit 
of the same, we will nevertheless demonstrate 
that the action of the lower court was in 
every respect proper and in accordance with the 
well established decisions of this and other impor¬ 
tant courts. The facts established at the trial below 
show that the defendant Storage Company, of which 
James L. Karrick was President, had been engaged 
in the storage business in the District of Columbia 
for manv years; the defendant Harrv S. Plager 
managed the private real estate business of James L. 
Karrick, which was operated as a department of the 
Fidelity Storage Company, with offices in the build¬ 
ing of the Storage Company, which permitted the use 
of its name in the management of the real estate owned 
by the President of said company (R. 116). For many 
years James L. Karrick loaned money upon the furni¬ 
ture stored with his company, and some six or seven 
years ago he ceased to lend money in this way (R. 
117), whereupon the defendant Plager continued the 
lending of money on the property stored with the com¬ 
pany (R. 118), which advertised that loans would be 
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arranged with the company on the goods stored (R. 
60, R. 123); Plager was an employee of the defendant 
corporation as well as James L. Karrick (R. 117); the 
defendant David B. Karrick is Vice-President of the 
defendant Storage - Company, a member of the bar 
(R. 108), and acted as attorney for Plager in the mat¬ 
ter of the sale here in controversy, and alsp acted 
for the defendant Storage Company (R. 115, R. 116); 
the plaintiff had done previous storage business with 
the company through one of its employees j named 
Hall, in whom she had confidence and believed she 
could rely upon its officers for fair treatment. (R. 
58). 

In July, 1925, the plaintiff w^as in straitened finan¬ 
cial circumstances and desiring to proceed tq Texas 
to visit her son and requiring the money to pay her 
rent and expenses, arranged with Hall at the office 
of the company, to store her goods, provided she 
could obtain a loan to meet her requirements ;j where¬ 
upon, Hall advanced her $75.00 to pay her r^nt, and 
had her furniture moved to the warehouse (R. 58). 
Plaintiff went to the Lafayette Hotel as a guest viien 
the removal of her belongings to the warehouse of 
the Storage Company was complete, the plaintiff be¬ 
lieving that she ^vas dealing in this respect with the 
defendant company, the court in its findings 'holding 
that such belief, in view of the circumstances, was 
reasonable (Rec. 37). 

The facts further disclose that a loan to the plain¬ 
tiff of $600.00 was made for the joint benefit of 
Plager and the Storage Company, and the! money 
was advanced by the officers of the company and, 
though the notes were taken in Plager ’s name, the 
loan was made jointly by the three defendants. Hall 
(R. 94, 95; Banta 96, 97, 148). 
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While plaintiff was at the Lafayette Hotel, a ninety 
day note, dated July 29, 1925, was prepared by the 
defendants and a typewritten statement showing a 
total loan of $600, and a balance due of $267.85 w r as 
prepared, but this statement did not show’ to w’hom 
the plaintiff w’as indebted (R. 98). 

The money and note w’ere taken to the Lafavette 
Hotel by Mrs. Bantu, an employee of the Storage 
Company, at the direction of the defendant Karrick 
(R. 96). These instructions were carried out by Mrs. 
Banta at the Hotel while the plaintiff w’as ill and 
lying dowm and under the care of a physician (R. 97), 
who died before the trial, plaintiff’s testimony in this 
regard being that she had suffered a nervous break¬ 
down, and, in the opinion of her physician it w r as 
doubtful whether she w’as fit to travel (R. 62). 

Mrs. Banta testified that she explained the note, the 
contents thereof, and the warehouse receipt which, she 
stated, covered the furniture of the plaintiff, w’ho 
signed both the note and receipt without reading 
them;' whereupon, the original of the statement and 
the balance of the monev due w’ere turned over to the 
plaintiff by Mrs. Banta, w’ho had gotten all of her 
instructions from the defendant Karrick, and did not 
recall that Plager ever talked to her about the mat¬ 
ter (R. 148). 

The warehouse receipt mentioned 267 items stored 
by the plaintiff with the defendant Storage Company. 

The plaintiff within a day or tw’o left Washington 
for Houston, Texas, after giving her address to Mrs. 
Banta. 

On October 13, 1925, the defendant Plager wrote 
the plaintiff on the letterhead of the Storage Com¬ 
pany, stating that the note w r ould soon be due and 


requesting a payment of $111.25, for curtail, storage, 
and other expenses (R. 149). 

On November 1, 1925 (Rec. 82), the plaintiff wrote 
Hall, returning the first letter, stating she understood 
the storage had been paid until November (Rcjc. 84). 
This letter was turned over to one of the Kajrrick’s 
by Mr. Hall (Rec. 95). | 

The Court, in its findings of fact (Rec. 39, et seq.), 
held that in this situation, Plager took the matter up 
with James L. Karrick, and that what was done by 
the defendants and James L. Karrick was done for 
and on behalf of Plager and the Storage Company, 
and that all of the parties were acting in concert. 
Thereupon, James L. Karrick advised that ttyey go 
through the form of a sale and that the property be 
sold to Plager in order to vest title in him and that 
the property be gotten out of the warehouse (R. 118). 
On, probably, November 5, 1926 (R. 134), the parties 
went through the form of selling the warehouse re¬ 
ceipt and the property covered thereby, without notice 
to the plaintiff (R. 126). At this sale the defendant 
Karrick made the offer and the defendant Plager 
bid $500 (R. 115), the sale occurring in the lobby of 
the warehouse with James L. Karrick and two or 
three employees of the company being the onjiy per¬ 
sons present (R. 119-120). The sale was for the sole 
purpose of getting the title into Plager (R. 11^, 119) 
and was arranged so that no one should have the op¬ 
portunity to buy other than Plager. There was no 
record of any kind of the sale and no writing ipassed 
(R. 114, 141), in which situation the Court found that 
“in making the private sale to Plager the parties ex¬ 
pressly refrained from taking steps to get the jiighest 
price which could be obtained for the goods. Plager 
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had been dealing in second-hand furniture for vears 
(R. 128); he was acquainted with the auctioneers and 
with the second-hand dealers in Washington, (R. 133), 
but he intentionally failed to give notice to any of 
them of the intended sale, and so conducted that sale 
that they could not be present and bid on the 
property. 

“At about the time of the sale to Plager several 
second-hand furniture dealers made bids on the 
goods. These goods included pieces of furniture, 
and many boxes, barrels, and several chests, some 
of which were filled in whole or in part. The 
contents of these receptacles were not displayed 
until after the sale to Plager. There is some 
question as to whether these bids were obtained 
before or after the sale. Defendants contend that 
they were made both before and after the sale. 
It is clear that after the goods were displayed and 
after the sale Robert Rosenberg made an offer 
of $525. 

“As to the other bids Plager testified that 
those dealers looked at the furniture in a casual 
way (R. 133). I find that these bids were not in 
a bonda fide effort to sell the furniture or to get 
light on the value of the goods. 

“Many of the goods were not exposed, and 
the examination was only casual; and none of 
these dealers was invited to attend the sale.” 

Thereafter, Plager sent certain of the furniture to 
C. G. Sloan and Company, which was sold at public 
auction by the company and brought in $761.50, 
leaving a net amount to Plager of $624.43, after 
commission had been paid. Plager sold a metal bird 
and two other pieces to James L. Karrick for $12.50 
at private sale (R. 120), the price being arrived at by 


bargaining between them with no one else expressing 
any opinion as to the value of these articles. | 

The Court further found that (Rec. 41) 


“Plager sold other furniture to Rosenberg at 
private sale for $175. (139) 

“Plager sold certain pictures and framed cer¬ 
tificates to one Charles 1). Frank for $35. j Frank 
testified that he paid this for the frames only. 
Some of the certificates were personal arid were 
highly prized by plaintiff but had no commercial 
value. At no cost to himself Plager could have 
kept these certificates to be returned to plaintiff, 
and his action in selling them was ruthlesjs. The 
evidence as to the value of the goods is in great 
conflict. I find that the figures given by plaintiff 
in her testimony are far in excess of the fair 
market value of the property. I also find that the 
price of $500 bid by Plager, which is abdut one- 
half of the gross price at which the goocjis were 
ultimately sold, is substantially less than the fair 
market value of the property. 

“Except for the letters described in Finding 6 
defendants gave no notice to plaintiff before mak¬ 
ing the sales, and did not thereafter notjify her 
what had been done with her property.”j 


The rugs stored were sold under writ of! attach- 

. . j 

ment to satisfy a judgment against the plaintiff. The 
Court further found that (Rec. 42): 

j 

“Plaintiff returned to Washington sometime 
around June, 1926. She called at the Storage 
Company and asked to be shown to her rooms 
so that she could obtain some of her goods. She 
was informed that the Company had nothing for 
her. She asked for Mr. Hall, and was informed 
that he was no longer with the Company (R. 62). 
She was told that Mr. Ivarrick was in jcliarge, 
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and she saw James L. Karrick (R. 62). He 
merely told her that the Company had nothing 
for her (R. 62). Plaintiff then made many ef¬ 
forts to learn what had happened. She visited 
the Storage Company frequently, and would wait 

for hours at a time. Finally she was told to see 

•> 

Mr. Plager, and she had great difficulty in find- 
ing him. When she did get to see him he told her 
that he had taken over the goods for the amount 
of the loan, and that he had proceeded to sell 
them to get his money back. He told her that 
some of the goods went to Sloan’s, and that the 
rest were sold at private sale. Plaintiff saw 
Plager a number of times. He said he gave her 
no more information than that stated (R. 62). 
Plaintiff said Plager told her there was a balance 
of $80 due her, but this he denied.” (R. 140) 

Notwithstanding the repeated requests by the plain¬ 
tiff, defendants throughout refused to make her any 
accounting, and the answers filed on behalf of all of 
the defendants are held by the lower court to be in 
keeping with their prior refusal to account and failed 
to disclose who made the loan to the plaintiff, and 
failed to give her an acounting, and the position of 
the defendants as to who made the loan and for what 
the property sold for did not appear until the testi¬ 
mony of the trial. 

* 

III. THE ASSIGNMENT OF ERRORS. 

While the original Assignment of Error filed July 
22, 1931 (Rec. 47), are twenty in number, and the 
additional Assignments of Error filed November 25, 
1931 (Rec. 55), nine in number, making a grand total 
of twenty-nine specifications of alleged error, yet it 
appears from appellants’ brief (Page 45, et seq.) that 
appellants confine themselves practically to a discus¬ 
sion of three alleged errors namely: the validity of 
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the alleged sale under the collateral note on or about 
November 5, 1925, in connection with which the jalleged 
value of the property sold receives detailed con¬ 
sideration, and as to the admission of certain tes¬ 
timony. It may be assumed, therefore, that the 
errors assigned, with the exceptions indicated, are 
not deemed of sufficient importance in the mind of 
the appellants to require detailed consideration. It 
is deemed sufficient, therefore, in the reply brief to 
give specific attention only to the argumentlin ap¬ 
pellants’ brief found on pages 4-5 to 68 ^hereof, 
which argument, though not classified, might be 
treated under the following heads: j 

1. Was the sale under the collateral note!a valid 
one under the circumstances attending such sgle? 

2. If the sale was invalid, has the appellee suffered 

any damage by reason of the alleged inadequacy of 
price at which the goods were bought in by thp holder 
of the note? j 

3. Was there error in the admission of testimony? 

•» 

IV. ARGUMENT. 

■* 

A. There Was No Valid Sale. j 

1. In connection with the contention of the appel¬ 
lants that the sale was valid as a matter of law in 
view of the established facts, appellee relies on the 
case of The Ohio National Bank of Washington v. 
Central Construction Company, 17 App. D. C. 524, 
which case the Court below held to be controlling in 
its opinion, quoting from the opinion in said case the 
following language: (Rec. 21) 

“ ‘But as between the two parties to this suit, 
the mortgagor and mortgagee it would be absurd 
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to call by the name of sale the proceeding which 
took place at the banking house of the bank, on 
January 19, 1898, when the president of the bank, 
in the presence of two or three employees of the 
bank, who were attending at the time to their 
ordinary duties at their desks, without notice to 
any one or any possibility that any one else 
could become the purchaser, put up these securi¬ 
ties for sale, and bid them in for the bank for 
the sum of $16,000. If he had merely gone to his 
bookkeeper and told him to enter these securities 
on his books as the property of the bank, and at 
the same time to enter a credit of $16,000 on the 
note, the proceeding would not have been more 
absurd. It is safe to sav that the elementarv 
principles of equity and fair dealing were vio¬ 
lated in this alleged sale.’ ” 

On the same page (Rec. 21) the Court below used 
the following language in its conclusions: 

“As a matter of law I conclude: 

“That the sale of November 5, 1925, to Plager 
was void; that this void action was taken by ail 
three defendants; that the subsequent sales of 
plaintiff’s property were wrongful, and defen¬ 
dants are liable to her for the fair market value 
of the property disposed of by them, and are not 
entitled to credit for any of the items subse¬ 
quently expended by them.” 

Again, in the memorandum of the court on the 
petition for rehearing (Rec., 43, 44) the Court re¬ 
iterated its conclusions, as follows: 

“The next question of fact is whether there 
was a bona fide sale of the goods stored by plain¬ 
tiff in order to pay the notes due Plager, or 
whether the parties went through the form of a 
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sale for the sole purpose of getting title to the 
goods in Plager. 

“I have found originally—and I am compelled 
to adhere to that view—that the latter is what 
occurred. ’ ’ 


A perusal of the case of Bank v. Construction Co., 
supra, discloses that the collateral note under which 
the sale of the securities was made by the pledgee, 
gave the pledgee, as in the case at bar, the unre¬ 
stricted and unhindered right to sell upon default at 
public or private sale, without notice of the jtime or 
place, and also the absolute right of the pledgee to 
buy free from any claim of the pledgor. Notwith¬ 
standing this drastic language, the court had no diffi¬ 
culty in setting the sale aside, using the fallowing 
language in its opinion (pp. 532, 533): 


“On the next day, January 19, 1898j at the 
banking house of the Ohio National Bank, in the 
presence only of two or three officers of the bank, 
the president of the bank, as it is claimed, sold 
the certificates which have been mentioned, and 
the bank, which was the only bidder therbfor, be¬ 
came the purchaser for the sum of $16,000, which 
was credited upon the larger note as of that day. 
The circumstances of the sale, as testified to by 
the witnesses called on the part of the bank, are 
extremely vague, shadowy, and indefinite. The 
president of the bank, although it is stated that 
he acted as auctioneer on the occasion, could re¬ 
member nothing about it. But it is certain that 
no notice whatever of the sale had been given, 
that there was no one present at the alleged sale, 
except the two or three officers of the bank, who 
seemed to have been engaged at the time in their 
regular duties, whatever they were, and that the 
sale was at the utmost a mere matter of form 

i 

I 

I 

i 

i 
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conducted by the president of the bank and the 
assistant cashier.” 

Again the court said (pp. 543, 544): 

“The relation of mortgagor and mortgagee, or 
of pledgor and pledgee, was thereby created be¬ 
tween the parties; and their respective rights and 
duties were to be governed by the general rules of 
law applicable to that relation and by the special 
covenants of their agreement, not in violation of 
the general principles of law; for in the estab¬ 
lishment of the relation of mortgagor and mort¬ 
gagee covenants are sometimes made which the 
law will not tolerate, or which courts of equity, 
when they have cognizance of the matter, will not 
enforce or permit to be enforced. In fact, it may 
be said that the whole doctrine of equity on the 
subject of mortgages is based upon the theory to 
some extent that a court of equity will not permit 
the mortgage contract to be enforced according 
to its strict letter.” 

“ * * * Then the provision that, upon de¬ 
mand made for the payment of the note and 
failure of immediate compliance, the bank might 
sell the securities either at public or private sale, 
at the stock exchange or at its own bank, without 
notice of any kind of the time or place or manner 
of sale, and might itself become the purchaser, is 
of so shocking a character, so pregnant with the 
possibility of fraud and dishonesty, that a court 
of equity might well declare it to be absolutely 
null and void as against public policy. A court 
of equity will certainly require that, when such 
an authoritv to a mortgagee is sought to be 
exercised in accordance with its letter, the ut¬ 
most fairness and good faith are to be observed, 
and the proceeds of such alleged sale must be the 
full market value of the securities. 
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Again (pp. 544, 545), the court said: 

“ * * * But as between the two parties to 
this suit, the mortgagor and mortgagee, it would 
be absurd to call by the name of sale the pro¬ 
ceeding which took place at the banking house of 
the bank, on January 19, 1898, when the president 
of the bank, in the presence of two or three em¬ 
ployees of the bank, who were attending at the 
time to their ordinary duties at their desks, with¬ 
out notice to any one or any possibility that any 
one else could become the purchaser, put up these 
securities for sale, and bid them in for the bank 
for the sum of $16,000. If he had merely! gone to 
his bookkeeper and told him to enter thesp securi¬ 
ties on his books as the property of the bank, and 
at the same time to enter a credit of $16,000 on 
the note, the proceeding would not have been 
more absurd. It is safe to say that the elemen¬ 
tary principles of equity and fair dealing were 
violated in this alleged sale * * * j 

‘‘But however this may be, the sale in ques¬ 
tion can not be sustained upon any principle of 
equity; and it must be regarded, so far as the 
mortgagor is concerned, as an absolute! nullity. 
No such sale was contemplated by the parties in 
their agreement; for it is not possible that there 
can be a private sale , in the sense of this agree¬ 
ment, where the mortgagee in its own office sells 
to itself without the presence of any other per¬ 
son, for an arbitrary figure fixed by itself .’’ 

The only case cited by appellants on all fours with 
the case at bar is that of Hiscock v. Varick Bank, 206 
U. S. 28, apart from certain citations involving the 
establishment of the principle of the freedom of con¬ 
tract and of the principle governing the uncontra¬ 
dicted testimony of witnesses, together with certain 

i 

i 

i 

! 

i 

i 

I 

i 

i 



18 


adjudicated cases giving the definition of a “ private 
sale. ’ ’ 

The only question here is whether the sale is valid 
under the case of Bank v. Construction Co., which 
settles the law for this jurisdiction. It is true the 
case of Hiscock v. Varick Bank, supra, decides that 
a sale of collateral securities made by the pledgee 
without fraud would be valid, yet the Supreme Court 
is careful to point out in its opinion that it was de¬ 
ciding only whether or not the sale in question was 
valid under the laws of the State of New York, where 
the contract or pledge was executed and was to be 
performed. The court, in its opinion, disposes of the 
matter in the following language (pp. 37, 38): 

“The contracts of pledge were made, executed, 
and to be performed in the state of New York, 
and the rights of the parties were governed by 
the law of that state * * * The questions of the 
extent and validity of the pledge were local ques¬ 
tions, and decisions of the courts of New York 

are to be followed bv this court ' * * Here there 

* 

was an absolute power of sale coupled with an in¬ 
terest. The bank had had both title and posses¬ 
sion of the policies for a period of more than two 
years before the filing of the petition. It had a 
valid debt against both the copartnership and in¬ 
dividual estates, which is not questioned. It 
could, therefore, make a sale under the power 
granted, and transfer title in its own name. Nu¬ 
merous decisions of the court of appeals of the 
state of New York sustain contracts of pledge 
waiving the right of the pledgor to exact strict 
performance of the common-law duties of a 
pledgee. In the absence of fraud, the pledgee 
may buy at his own sale held without notice or 
demand or advertisement, when power so to do 
is expressly granted by the pledgor * * * 


“The trustee did not offer to prove that others 
were prepared to purchase and might ha^e done 
so but for want of information, or that the poli¬ 
cies had a greater value than was realized at the 
sale, or that he was prepared to redeem the 
pledge for the benefit of the estate, nor j did he 
offer to do so. There was nothing in the evidence 
tending to show a wanton sacrifice or an intention 
to buy in at so inadequate a price as to I justify 
the inference of a fraudulent purpose/’ 

Another point of differentiation between t$e His- 
cock case and the case at bar grows o<ut of the fact 
that in the former case, there was no offer of proof 
by the trustees that the securities had a greater value 
than was realized at the sale and that that was!“noth¬ 
ing to show a wanton sacrifice or an intention!to buy 
in at so inadequate a price as to justify the inference 
of a fraudulent purpose.’’ 

That both of these facts were established in the 
case at bar is apparent from the Findings of Fact of 
the Justice below, as follows (Rec. 40): 

I 

“* * * Defendant Karrick made the offer, and 
Plager bid $500. The transaction occurred some 
time during the day and in the lobby of thq ware¬ 
house, and was very informal, James L. lyarrick 
and two or three employes of the companKr were 
the only other persons present. The sale was 
solely for the purpose of getting legal titjle into 
Plager, and it was arranged that no one j should 
have an opportunity to buy other than jPlager. 
No record of any kind was made of the | occur¬ 
rence, and no writing passed. 

“I find that in making the private sale to 
Plager the parties expressly refrained frdm tak¬ 
ing steps to get the highest price which cbuld be. 
obtained for the goods. Plager had been dealing 
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in secondhand furniture for years; lie was ac¬ 
quainted with the auctioneers and with the sec¬ 
ondhand dealers in Washington, but he inten¬ 
tionally failed to give notice to any of them of 

•s O %i 

the intended sale, and so conducted that sale that 
they could not be present and bid on the prop¬ 
erty.” 

B. No Effort Was Made to Obtain an Adequate Price. 

Under the question of value, the Court, in its 
Amended Findings of Fact (Rec. 35, et seq.) made the 
following finding (Rec. 41): 


“Plager sold certain pictures and framed cer¬ 
tificates to one Charles 1). Frank for $35. Frank 
testified that he paid this for the frames only. 
Some of the certificates were personal and were 
highly prized by plaintiff but had no commercial 
value. At no cost to himself Plager could have 
kept these certificates to be returned to plaintiff, 
and his action in selling them was ruthless. The 
evidence as to the value of the goods is in great 
conflict. I find that the figures given by plain¬ 
tiff in her testimony are far in excess of the fair 
market value of the property. I also find that 
the price of $500 bid by Plager, which is about 
one-half of the gross price at which the goods 
were ultimately sold, is substantially less than 
the fair market value of the property.” 


In this connection the Court is reminded that the 
Co<urt below did not have before it the question of the 
ascertainment of the actual value of the goods stored, 
but contented itself with the finding on the testimony 
presented that the action of the defendant in selling 
some of the property was ruthless, that the evidence 
as to value was in great conflict, and that the bid by 
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tlie defendant Plager was substantially less than the 
fair market value of the property. 

It is interesting* to observe that in the .ease of 
Bank v. Construction Company, supra , no! appeal 
was taken until after the cause had been {referred 
to the Auditor, and the value of the securities sold 
was ascertained by report of the Auditor. 

The court below properly held that there was a 
sharp conflict in the testimony below as to the value 
of the goods and referred the cause to the j Auditor 
to ascertain this actual value under circumstances 
which would give both parties the right to he fully 
heard in this important phase of the controversy. 

The court is also reminded that the warehouse 
receipt introduced in evidence by the appellants 
covering the goods, lists 267 items, including all 
manner of household furniture and effects a fid cover¬ 
ing, among other things, a large number of trunks, 
barrels and boxes, the contents of which are not dis¬ 
closed. Even a casual review of the testimony will 

i * 

disclose that the value of these 267 items whs not at¬ 
tempted to be fixed in detail bv the testimony of anv 
of the witnesses. It is significant, however,! that the 
testimony of the witness Hall, superintended, of the 
defendant Storage Company, at the time the property 
herein was stored, estimated that the valfie of the 
goods not in boxes and barrels brought in at! the time 
he made his partial appraisement were four times the 
amount loaned. The testimony of the witness ap¬ 
pears, as follows (Rec. 94): 

i 

i 

“When the matter of the $500 loan came up, 
witness had to see whether the goods were suffi- 
cient to cover the loan, to pass on as to what they 


i 

i 


i 
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were worth. He knew that money was to be 

* 

loaned and David Karrick advised him this loan 

was being* made, and witness told said Karrick 

that the goods were worth four times the amount 

you are loaning. He had said to David Karrick 

that because of Mrs. Jaques’ condition they must 

be careful in dealing* with her. He saw the vans 

bring the stuff and saw most of the goods that 

were not in boxes or barrels. He had told David 

Karrick that he knew the goods and that they 

were worth four times as much as the amount of 

the loan. He was referring* to the goods brought 

in at that time. He never went over everything 

to make an itemized list but he saw enough to 

know that it was double the amount of the loan 

and that was alwavs necessary before thev made 

* 

the loan. He really did not have expert knowl¬ 
edge as to what she had. He thought that what 
he saw was worth $2,000, this being testified to 
over defendants’ objection and exception.” 

C. Findings are All Supported by Substantial 

Evidence. 

By way of illustrating* the main argument of appel¬ 
lants’ brief that the findings of fact of the court be¬ 
low were contrary to the evidence, attention is called 
to the petition for rehearing (Rec. 23, et seq.) where¬ 
in the following statements, among others, occur 
(Rec. 25, 26): 

“That your honor kept the case under advise¬ 
ment for nearly six months and in that time ob¬ 
viously, as the Findings of Fact show, forgot or 
overlooked a considerable part of the evidence 
and the relationship of the testimony to the mat¬ 
ter as a whole. 

“That this is so is evidenced bv vour honor’s 

* 

own remark when decree was presented to you 
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that you had supposed James L. Karrick was a 
partv defendant and that vou had confused David 
B. Karrick with James L. Karrick, his; father. 
That it is evident from the Findings of Fact this 
is so because it is impossible on reading tlie Find¬ 
ings of Fact to know therefrom which Karrick 
vour honor is referring to therein. 

“That the Findings of Fact and Conclusions 
of Law are erroneous and in disregard of a late 
and binding case in the Supreme Court! of the 
United States to which your honor was cited, and 
are biased and prejudiced by reason of ycjur hon¬ 
or’s sympathy with an old woman in distress and 
your honor’s personal feelings with respect to 
said Plager’s availing himself of the legal rights 
conferred on him to sell out the plaintiff’s 
pledged property when he felt his own financial 
safetv endangered and therebv and by! reason 
thereof vour honor has not given the defendants 

V V- -7 

a fair and impartial trial and a just administra¬ 
tion of the laws, which it is your honor’s duty 
to do in consonance with the final binding!author- 
ity of the Supreme Court of the United States.” 


This petition for rehearing was filed on, | to wit, 

i 

April 6, 1931 (Rec. 23) and was not disposed of by 
the court until, to wit, June 16, 1931 (Rec. 43), which 
would indicate that the court had given the njiatter a 
second time careful consideration. In the memoran¬ 
dum of the court on the petition for rehearing (Rec. 
43), the court used the the following language: 


“Defendants have filed an elaborate petition 
for rehearing, and have argued it at | length. 
Their counsel believes that because of lapse of 
time since the trial my recollection of the testi¬ 
mony is inaccurate. It so happens that; I took 
copious notes of most of the testimony, j I have 
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studied these notes again verv carefully in con- 

nection with the petition for rehearing. I think 

niv notes accurately contain the substance of the 
* * 

testimony. 

“I have made some modifications in the find¬ 
ings, in part because defendants have attached 
to some of the findings meanings not intended by 
me. ’ * 


A perusal of this memorandum, together with the 
amended findings of fact filed on the same day, to wit, 
June 16, 1931 (Rec. 35) will convince any impartial 


mind that the court below was actuated by but one 
motive in disposing of this case, namely, to hand out 
impartial justice to the parties litigant. 

Another item relied upon in appellants’ brief 
is that the court in its original findings of fact, filed 
March 24, 1931 (Rec. 13), did not set out more fully 
some of the evidence in the case. The court, in its 
memorandum on the petition for rehearing filed June 
16, 1931 (Rec. 44), disposes of this contention as 
follows: 


“Defendants’ counsel objects to my failure to 
include many items of evidence in the findings. 
It is true that the testimony of plaintiff in some 
respects was quite contradictory. As I under¬ 
stand it the findings should contain onlv the ulti- 
mate facts and not the evidence. Counsel for de¬ 
fendants argues with much persuasiveness that 
on these facts the sale was valid. I still think he 
is wrong, and that the sale was invalid under the 
decision of the Court of Appeals in Bank v. Con¬ 
struction Co., supra.” 

The contention of the appellee on the question of 
the correctness of the findings of fact by the trial 


justice is to the effect that wherever facts support the 
findings of the court below, even though there be evi¬ 
dence to the contrary, this court will not inquire into 
the weight of evidence unless there has been! gross 
error made by the court below in ignoring vital and 
conclusive evidence. Authorities hardly need be cited 
in support of this proposition, but the rulings pf this 
court have been uniform on this subject. 

i 

“Where a case has been tried in opeii court 
the finding of the trial justice on questions of fact 
will not be disturbed on appeal unless a mistake 
of judgment is so apparent as to demand a re¬ 
versal.’ J McLarren v. McLarren, 45 Appi D. C 
237. ' | 

“The findings of fact by a chancellor are!highly 
persuasive to the reviewing court, and \yill not 
be disturbed except for manifest error.”; Man¬ 
ning v. American Securitv & Trust Co., 50 App. 
D. C. 194. “ | 

“While in equity cases questions of fact as well 
as of law are open to appellate review, where tes¬ 
timony has been taken in open court the conclu¬ 
sions of the Chancellor upon issues of fgct are 
highly persuasive.” Howard v. Holmes, 52 App. 
D. C. 93. 

“The findings of the trial court upon the evi¬ 
dence will not be disturbed unless manifestly 
wrong.” Boteler v. Plugge, 57 App. D. C. 69. 

“Where the trial court had full opportunity to 
observe the demeanor of the witnesses jand to 
judge of their veracity the general rule is that 
an appellate court will be slow to disturb the 
findings made on the evidence by the triajl court 
unless plaintiff warranted.” Burroughs V. Bur¬ 
roughs, 55 App. D. C. 271. 

“The finding of the trial court upon a contro¬ 
verted question of fact will not be set aside un- 
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less it appears that there has been an error in 
law or a conclusion of fact unwarranted by the 
evidence.” Castelman v. Avignone, 56 App. D. 
C. 253. 

D. Erroneous Admission of Testimony. 

Appellants also complain in their assignments of 
error (Nos. 25 and 28) (Kec. 56) of the erroneous ad¬ 
mission of testimony by the witness Hall. It is sig¬ 
nificant, however, that the testimony of the witness 
Hall upon the question of the appraised value of the 
property and as to any other fact in issue was within 
the sound discretion of the trial court, provided such 
testimony tends to throw light upon a particular fact 
in issue. This testimonv of the witness Hall has 
added significance bv reason of the fact that he was 
superintendent of the defendant Fidelity Storage 
Company, at the time of the occurrences herein. 

It is not conceivable that it is necessarv to make 
any comment on assignment of error number 27, ex¬ 
cept to say that witness Hall had as much right to 
testify that the silverware was not included in the 
loan, as anv other witness and certainlv he was in as 
good a position as any witness to testify on this point. 

Complaint is also made in assignment of error 
number 28 that the court had erred in permitting Hall 
to testify that he told Plager, one of the defendants, 
that he would testify against him, Plager, if suit was 
ever brought. This testimonv is vital to one of the 
main issues in this case, namely, as to whether or not 
the appellee was in a position to protect herself in a 
transaction of this kind. The witness Hall on this 
point testified as follows (Rec. 95): 
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“He had told David Karrick he would not make 
the loan, that he would not think she was ih posi¬ 
tion to take care of her interest property, this 
statement being testified to over defendants’ ob¬ 
jection and exception and motion to strike de¬ 
nied. ’ ’ 

“He had told David Karrick that he, witness, 
would not make the loan and that he did not 
think that Mrs. Jaques was in position to take 
care of her interests property. Witnessj knew 
that she was suffering from nervous strain or 
something. ’ ’ 


This court in disposing of the admissibility 
deuce of this sort has recently said: 


pf evi- 

! 

i 


“The discretion of the trial court in admitting 
evidence tending to throw light upon a particular 
fact or explain the conduct of a particular person 
will not be interfered with by an appellate court 
unless it clearly appears the testimony lias no 
legitimate bearing upon the question at issue and 
is calculated to prejudice the accused in the 
minds of the jurors.” Eagles v. United -(States, 
58 App. D. C. 122. 


A good deal of the argument in appellants’ brief 
(accompanied by citations) indicates that in the judg¬ 
ment of the appellants, this appeal may be disposed 
of on the authority of what might be called “the writ¬ 
ten instrument rule”. These cases, however, lose 
sight of the distinction clearly set forth in th^ opin¬ 
ion of this court in the case of Bank v. Construction 
Company, supra , on page 543 of the opinion, as fol¬ 
lows : 


“The relation of mortgagor and mortgagee, 
or of pledgor and pledgee, was thereby cheated 
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between the parties; and their respective rights 
and duties were to be governed by the general 
rules of law applicable to that relation and by 
the special covenants of their agreement, not in 
violation of the general jjrinciples of law; for in 
the establishment of the relation of mortgagor 
and mortgagee covenants are sometimes made 
which the law will not tolerate, or which courts 
of equity, when they have cognizance of the mat¬ 
ter, will not enforce or permit to be enforced. 
In fact, it may be said that the whole doctrine 
of equity on the subject of mortgages is based 
upon the theory to some extent that a court of 
equity will not permit the mortgage contract to 
be enforced according to its strict letter.” 

Appellants also rely in their brief (page 55) upon 
the somewhat novel assumption that since a creditor 
of the appellee was threatening an attachment, this 
relieved in some mysterious way the appellants from 
the precaution that they were otherwise bound to take 
under the law as laid down in Bank v. Construction 
Co., supra. The validity of this line of reasoning is 
not apparent and certainly the appellants were not 
concerned with any attachment or the rights of any 
other creditor of the appellee except to make a com¬ 
plete return to such attachment but they were bound 
under this decision to take steps to protect the rights 
of the appellee in the event of sale which the court 
below held were not taken, in holding that 

‘‘in making the private sale to Plager the par¬ 
ties expressly refrained from taking steps to get 
the highest price which could be obtained for the 
goods. Plager had been dealing in secondhand 
furniture for years; he was acquainted with the 
auctioneers and with the secondhand dealers in 
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Washington, but lie intentionally failed to give 
notice to any of them of the intended sale, and 

so conducted that sale that thev could not be 

•/ 

present and bid on the property.” (R. 40) 

i 

Much is said also in appellants’ brief to the effect 
that the appellee is bound by an appraisement of this 
property upon the values attaching to secondhand 
household belongings. The weakness of this Conten¬ 
tion, however, lies in the fact that there nev^r was 
any full appraisement of the property prior i to the 
sale by anybody for the reason, among others, that 
much of it was not opened up, and it seems thait Hall, 
the superintendent of the appellant Fidelity Storage 
Company at the time the property was stored, Iliad in 
mind only a partial appraisement sufficient to con¬ 
vince him that the property he actually appraised 
was of the value of $2,000. When this case coijnes up 
for a hearing before the Auditor under the ffiial de¬ 
cree of the court below, the Auditor will have' to de- 

i 

termine under this decree (Rec. 45), “the fair piarket 
value of the said goods, household effects, and furni¬ 
ture”, etc. 

When this stage of the case is reached, a different 
rule of value will apply from that contended ifor by 
the appellants. If the decision of the lower cburt is 
to stand holding that the sale in question was fraudu¬ 
lent, the appellants will find themselves greatly handi¬ 
capped when it comes to the proof of “fair value”. 
That the court below had concluded substantial| values 
were involved mav be inferred from the fact I that a 

* i 

supersedias bond of $10,000 was fixed, approved and 
filed (Rec. 46). J 

The famous case, Armory v. Delamirie, 1 Strange 

I 

i 

I 
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505, is as good an illustration as any. A chimney¬ 
sweeper’s boy, finding* a jewel, took it to the defen¬ 
dant, a jeweler, for appraisal, but the defendant would 
not restore it. In an action of trover, in proving the 
value, the Chief Justice directed the jury that unless 
the defendant did produce the jewel and show it not 
to be of the finest water, they should presume the 
strongest against him, and make the value of the best 
jewels the measure of their damages, which they ac¬ 
cordingly did. 

Appellants in their brief also go to some trouble 
to give a definition of a “private sale” (brief 57), but 
this phase of the matter in the instant case is also 
disposed of by Bank v. Construction Co., supra, where 
the court said (543): 

“Then the provision that, upon demand made 
for the payment of the note and failure of imme¬ 
diate compliance, the bank might sell the securi¬ 
ties either at public or private sale , at the stock 
exchange or at its own bank, without notice of 
any kind of the time or place or manner of sale, 
and might itself become the purchaser, is of so 
shocking a character, so pregnant with the pos¬ 
sibility of fraud and dishonesty, that a court of 
equity might well declare it to be absolutely null 
and void as against public policy.” (Italics mine.) 

******** 

“But as between the two parties to this suit, 
the mortgagor and mortgagee, it would be absurd 
to call by the name of sale the proceeding which 
took place at the banking house of the bank, on 
January 19, 1898, when the president of the bank, 
in the presence of two or three employees of the 
bank, who were attending at the time to their 
ordinary duties at their desks, without notice to 
any one or any possibility that any one else could 
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become the purchaser, put up these securities for 
sale, and bid them in for the bank for the sum of 
$16,000. If he had merely gone to his bookkeeper 
and told him to enter these securities on his books 
as the property of the bank, and at the sami time 
to enter a credit of $16,000 on the note, the pro¬ 
ceeding would not have been more absurd, j It is 
safe to say that the elementary principles of 
equity and fair dealing were violated in this al¬ 
leged sale.” 

| 

Again the court said, in its opinion, pages 543, 546: 

“But however this may be, the sale in question 
can not be sustained upon any principle of equity; 
and it must be regarded, so far as the mortgagor 
is concerned, as an absolute nullity. No such sale 
was contemplated by the parties in their agree¬ 
ment; for it is not possible that there can\ be a 
private sale, in the sense of this agreemnt, where 
the mortgagee in its own office sells to itself with¬ 
out the prsence of any other person, for an arbi¬ 
trary figure fixed by itself (Italics minei) 

It is therefore respectfully submitted that the j judg¬ 
ment of the court below should be affirmed. 

I 

| 

E. Hilton Jackson, 

Godfrey L. Munter, ; 

Attorneys for Appellee. 
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